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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AB56 

Endangered  and  Threatened  Wildlife 
and  Plants;  Six  Plants  and  Myrtle's 
Silverspot  Butterfly  From  Coastal 
Dunes  in  Northern  and  Central 
California  Determined  To  Be 
Endangered 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  six  plants  and  one 
butterfly:  Cborizanthe  howellii 
(Howell’s  spineflower),  Cborizanthe 
valida  (Sonoma  spineflower).  Erysimum 
menziesii  (Menzies’  wallflower).  Cilia 
tenuiflora  ssp.  arenaria  (Monterey  gilia), 
Layia  carnosa  (beach  layia),  Lupinus 
tidestromii  (clover  lupine),  and  Myrtle’s 
silverspot  butterfly  [Speyeria  zerene 
myrtleae).  These  species  are  restricted 
.to  northern  and  central  California  within 
the  foredunes  and  dune  scrub 
communities  and  associated  habitats 
occupied  by  coastal  scrub  or  coastal 
terrace  prairie.  The  six  plant  taxa  are 
threatened  by  one  or  more  of  the 
following;  Commercial  and  residential 
development,  competition  from  alien 
plants,  off-road  vehicle  use,  equestrian 
use,  trampling  by  hikers  and  possibly 
livestock,  sand  mining,  disposal  of 
dredged  material,  and  perhaps 
stochastic  (i.e.,  random)  extinction  by 
virtue  of  the  small  isolated  nature  of  the 
remaining  populations.  The  butterfly  is 
threatened  by  the  following  actions: 
Commercial  and  residential 
development,  off-road  vehicle  use,  loss 
of  the  larval  foodplant  and  adult  nectar 
resources  due  to  replacement  of  the 
native  plants  by  alien  plants  and 
inappropriate  levels  of  grazing,  and 
perhaps  stochastic  extinction  of  the 
remaining  isolated  populations.  This 
rule  implements  the  Federal  protection 
and  recovery  provisions  afforded  by  the 
Act  for  plants  and  butterfly. 

EFFECTIVE  DATE:  June  22, 1992. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Field  Office,  2800 
Cottage  Way,  room  E-1823,  Sacramento, 
California  95825. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Chris  Nagano,  at  the  above  address 
(916/978-4866). 

SUPPLEMENTARY  INFORMATION: 

Background 

Cborizanthe  howellii,  Cborizanthe 
valida,  Ery'simum  menziesii,  Gilia 
tenuiflora  ssp.  arenaria,  Layia  carnosa, 
and  Lupinus  tidestromii  are  endemic  to 
the  coastal  dunes  of  northern  and 
central  California.  Within  these  dune 
systems,  the  six  plants  are  restricted  to 
the  coastal  foredunes  and  coastal  dune 
scrub  communities  and  associated 
habitats  occupied  by  coastal  scrub  or 
coastal  terrace  prairie.  The  butterfly  is 
found  on  coastal  dunes,  coastal  terrace 
prairie,  northern  coastal  scrub,  and 
associated  non-native  grassland  habitat. 
The  foredunes  (also  referred  to  as 
littoral  dunes  (Barbour  and  Johnson 
1977)  or  coastal  strand  (Cooper  1919, 
Munz  and  Keck  1950))  are  Situated 
immediately  above  the  lower,  non- 
vegetated  portion  of  the  beach  or  littoral 
strip. 

In  the  dune  systems  north  of  Monterey 
Bay,  sand-stabilizing  rhizomatous 
grasses,  Ammophila  arenaria  and 
Elymus  mollis,  generally  dominate  the 
vegetation  of  the  foredunes  (Barbour 
and  Johnson  1977).  Ammophila  arenaria, 
European  beachgrass  or  marram  grass, 
is  an  alien  species  that  has  largely 
replaced  the  native  £7yn?i/s-dominated 
foredune  community.  According  to 
Sauer  (1988),  European  beachgrass  ‘‘has 
become  a  powerful  geomorphic  agent 
(along  the  California  coast)  by  building 
fairly  continuous  wall-like  foredunes, 
which  were  not  previously  characteristic 
of  this  region."  Although  the  Elymus- 
dominated  foredune  community  exists 
around  Monterey  Bay,  these  foredunes 
typically  consist  of  low  hillocks  and 
mounds  that  are  sparsely  populated 
with  generally  succulent,  tap-rooted, 
perennial  herbs  (e.g.,  Abronia  latifolia. 
Ambrosia  chamissonis,  Calystegia 
solandella,  Camissonia  spp., 
Carpobrotus  aequilaterus,  C.  edulis, 
Fragaria  chiloensis]  (Barbour  and 
Johnson  1977).  Many  plant  associations 
and  topographic  features,  which  have 
been  created  by  the  wind,  water  table, 
and  vegetation,  occur  behind  the 
foredunes  and  its  associated  plant 
community.  The  numerous  names  (e.g., 
deflation  area,  stabilized  ridge,  vernal 
pool  hollow,  open  dune  pioneer 
community,  dune-mat  community,  Poa- 
Lathyrus  phase,  scrub  zone,  dune 
chaparral,  climax  dune  forest)  used  by 
plant  ecologists  (Cooper  1919,  Johnson 
1963,  Parker  1974,  McBride  and  Stone 
1976,  Barbour  and  Johnson  1977, 
Woodhouse  1982,  Renner  et  al.  1986, 
Pickart  1987)  to  describe  these 


"backdune”  habitats  have  complicated 
the  literature.  Aside  from  supplanting 
the  native  £’/y/nus-dominated 
community  in  the  foredunes,  the 
stabilization  of  the  dunes  by  A.  arenaria 
has  permitted  the  colonization  of 
formerly  active  backdune  areas  with  a 
mixture  of  native  and  alien  plants 
(Sauer  1988).  The  generally  stabilized  , 
backdune  areas  occupied  by  the  species 
proposed  herein  can  be  characterized  as 
a  soft,  woody,  dense  plant  community  of 
short  shrubs  and  subshrubs  (<2  meters 
(m)  (6.6  feet  (ft))  tall),  and  herbaceous 
plants.  Often  referred  to  as  coastal  dune 
scrub  (cf.  Holland  1986),  several  plants 
(e.g.,  Artemisia  pycnocephala, 

Baccharis  piluaris,  Ericameria 
ericoides,  Lupinus  arboreus,  L. 
chamissonis,  Scrophularia  californica) 
are  commonly  associated  with  this 
community. 

Aside  from  the  beachgrass,  many 
other  alien  plants  have  invaded  these 
plant  communities.  Introduced  taxa  that 
are  now  established  include  sea-rocket 
[Cakile  spp.),  ice  plant  or  sea-fig 
[Carpobrotus  spp.),  and  several  annual 
grasses  and  forbs  generally  restricted  to 
wetland  habitats  within  the  dunes 
(Barbour  and  Johnson  1977,  Sauer  1988). 
In  addition  to  the  beachgrass,  which  has 
been  used  in  dune  stabilization  projects 
along  the  Pacific  Coast  since  1869 
(Cooper  1967),  bush  lupine  [Lupinus 
arboreus],  a  shrub  native  to  the  dunes  of 
central  and  southern  California,  has 
been  sown  into  the  dune  systems  north 
of  San  Francisco  Bay  since  1900  (Miller 
1987),  In  some  cases,  these  aliens  have 
outcompeted  and  largely  supplanted  the 
native  dune  vegetation,  including  the  six 
plants  proposed  herein  and  the 
foodplants  of  Myrtle’s  silverspot 
butterfly. 

Aside  from  the  impact  of  exotic 
vegetation,  many  of  the  areas  harboring 
populations  of  the  six  plants  and 
butterfly  are  threatened  by  proposed 
commercial  and  residential 
development.  The  historical  use  of  aome 
dune  systems  by  the  military  has 
resulted  in  “heavy  damage"  (Cooper 
1967).  Off-road  vehicle  use  has  damaged 
the  fragile  plant  communities  in  these 
dune  systems  and  remains  a  significant 
threat  to  the  six  plants  and  butterfly  on 
both  public  and  private  lands.  Trampling 
of  the  native  flora  by  equestrians,  hikers 
(Brown  1987),  and  perhaps  livestock 
(Clark  and  Fellers  1986)  threatens  the 
plants.  Other  factors  adversely  affecting 
coastal  dunes  and  the  seven  species 
proposed  herein  include  sand  mining, 
disposal  of  dredged  material  from 
adjacent  bays  and  waterways,  and 
perhaps  stochastic  extinction  by  virtue 


Federal  Register  /  VoL  57.  No.  120  /  Monday,  June  22,  1992  /  Rules  and  Regulations 


27849 


of  the  small  isolated  nature  of  the 
remaining  populations. 

Discussion  of  the  Seven  Species 

Proposed  Herein  for  Listing  Follows: 

Chorizanthe  howellii  (Howell's 
spineflower)  was  Hrst  collected  by 
Mathews  in  1914  from  the  sand  dunes 
north  of  Fort  Bragg  in  Mendocino 
County.  Based  on  a  collection  made  by 
John  Thomas  Howell  in  1929,  Goodman 
(1934)  described  and  named  the  species 
in  Howell’s  honor  in  1934.  Chorizanthe 
howellii,  a  member  of  the  buckwheat 
family  (Polygonaceae),  is  a  shaggy- 
haired,  short  (3  to  10  centimeters  (cm) 

(1.2  to  3.9  inches  (in))),  annual  herb  with 
spatula-shaped,  1  to  3  cm  (.4  to  1.2  in) 
long,  basal  leaves,  and  spreading  to 
decumbent  stems  that  branch  from  the 
base.  Flowers,  which  appear  May 
through  July  and  are  white  to  rose  in 
color,  generally  range  from  3.5  to  4.5 
millimeters  (mm)  (.14  to  .18  in)  in  length 
(Reveal  and  Hardham  1989). 

Characteristics  of  the  species’  flowers, 
habit,  tepals  (petal-like  sepals) 
involucres  (whorl  of  bracts  subtending 
the  flowers),  and  involucral  teeth  and 
awns  separate  Chorizanthe  howellii 
from  other  annual  species  in  the  genus. 
Restricted  to  coastal  foredunes  and 
adjacent  sandy  habitats  occupied  by 
coastal  prairie,  the  species  is 
discontinuously  distributed  within  the 
southern  portion  of  the  dunes  south  of 
Tenmile  River.  This  dune  system, 
referred  to  as  the  "Tenmile  River’’  dunes 
by  Cooper  (1967),  stretches  continuously 
for  about  8  kilometers  (km)  (5  miles) 
from  the  mouth  of  Tenmile  River  to 
Laguna  Point,  with  isolated  dunes  as  far 
south  as  Pudding  Creek  on  the  north 
edge  of  the  community  of  Fort  Bragg. 

Chorizanthe  valida  (Sonoma 
spineflower)  was  originally  collected  by 
Ilya  Vosnesensky  in  1841  (Reveal  and 
Hardham  1989).  Given  the  ambiguity  of 
his  collection  label,  the  collection 
location  is  not  clear.  Watson  (1877),  who 
described  the  species  from 
Vosnesensky’s  material  in  1877,  referred 
to  "Russian  Colony"  as  the  type  locality. 
Though  Reveal  and  Hardham  (1989) 
listed  the  type  locality  as  “near  Fort 
Ross"  in  Sonoma  County,  Davis  and 
Sherman  (1990)  speculated  that 
Vosnesensky  may  have  collected  the 
type  of  specimen  from  the  Point  Reyes 
Peninsula  in  Marin  County. 

Chorizanthe  valida,  a  member  of  the 
buckwheat  family  (Polygonaceae),  is  an 
erect  to  spreading,  1  to  3  decimeters 
(dm)  (3.9  to  11.8  in)  tall,  shaggy-haired, 
annual  herb  with  1  to  5  cm  (.4  to  2.0  in) 
long,  basal  leaves  that  are  typically 
wider  near  the  tip.  Flowers,  which 
appear  June  through  August  and  are 
white  to  lavender  to  rose  in  color,  are  5 


to  6  mm  (.20  to  .24  in)  long  (Reveal  and 
Hardham  1989)  and  occur  in  dense,  ball¬ 
shaped,  pinkish  clusters  with  green 
bracts  below.  As  with  C.  howellii, 
characteristics  of  the  species’  flowers, 
habit,  tepals,  and  involucres,  and 
involucral  teeth  and  awns  separate  C. 
valida  from  other  taxa.  Today  the 
species  is  restricted  to  sandy  places 
within  coastal  prairie  near  the  south  end 
of  Abbotts  Lagoon,  which  is 
immediately  adjacent  to  the  "Point 
Reyes”  dune  system.  According  to 
Cooper  (1967),  this  dune  system  ranges 
for  about  19  km  (12  miles)  from  south  of 
Tomales  Point  to  Point  Reyes  within 
Point  Reyes  National  Seashore  in  Marin 
County.  Thought  to  be  extinct,  the  plant 
was  rediscovered  by  a  group  of  amateur 
botanists  in  1980  at  Abbotts  Lagoon 
(Davis  and  Sherman  1990).  Although  the 
Park  Service  has  enclosed  this 
population  within  a  360-acre  pasture  to 
protect  plants  from  grazing  cattle,  only 
about  2,500  plants  grew  in  the  enclosure 
in  1988.  The  species  was  more  . 
widespread  and  historically  grew  south 
of  the  Abbotts  Laboon  population  near 
the  old  Point  Reyes  post  ofHce  (Reveal 
and  Hardham  1989).  According  to  the 
California  Natural  Diversity  Data  Base 
(CNDDB),  however,  a  putative  collection 
of  C.  valida  from  Rodeo  Lagoon  in 
Marin  County  actually  came  from 
Abbotts  Lagoon.  Additional  historical 
collections  of  this  spineflower  were 
made  near  Petaluma  and  Sebastopol  in 
the  interior  portion  of  Sonoma  County 
(Reveal  and  Hardham  1989)<  Given  the 
extensive  urbanization  in  this  area, 
these  localities  are  considered  extinct 
(Reveal  and  Hardham  1989). 

Erysimum  menziesii  (Menzies’ 
wallflower)  was  flrst  collected  from  the 
Monterey  area  by  Archibald  Menzies 
during  the  Vancouver  expedition  in  1792 
to  1794.  Hooker  (1830),  citing  Menzies’ 
collection  as  the  type,  described  the 
plant  as  Hesperis  menziesii  in  1830. 
Though  Bentham  and  Hooker  (1862) 
subsequently  placed  the  species  within 
the  genus  Chieranthus,  von  Wettstein 
(1889)  appropriately  transferred  the 
plant  to  the  genus  Erysimum. 
Subsequent  taxonomic  treatments  of 
North  American  wallflowers  by 
Rossbach  (1940, 1958)  and  Price  (1987) 
have  maintained  E.  menziesii  as  a 
distinct  species.  Although  Price 
recognizes  three  subspecies  of  the  plant, 
he  has  yet  to  formally  describe  these 
new  subspecies. 

Erysimum  menziesii,  a  member  of  the 
mustard  family  (Brassicaceae),  is  a  low 
(<3  dm  (11.8  in)  tall),  succulent,  rosette¬ 
forming.  biennial  to  short-lived 
perennial  herb.  Throughout  most  of  its 
range,  the  species  produces  dense 
clusters  of  bright  yellow  flowers  in  the 


winter  and  early  spring  (i.e.,  January  to 
April).  However,  the  populations  near 
Marina  in  Monterey  County  flower  in 
early  summer  (i.e..  May  to  June).  The 
characteristic  fleshy,  spoon-shaped, 
rosette  leaves  of  E.  menziesii  and  E. 
concinnum  are  used  to  distinguish  these 
coastal  species  from  other  native 
wallflowers.  The  divergent  fruits  or 
siliques,  and  smaller  (<10  mm  (.4  in)), 
consistently  yellow  petals  of  E. 
menziesii  separate  the  species  from  E. 
concinnum.  Erysimum  menziesii  is 
discontinuously  distributed  within  the 
coastal  foredune  community  of  four 
dune  systems.  The  northernmost  dune 
system,  referred  to  as  "Humboldt  Bay” 
by  Cooper  (1967),  stretches  from  the 
mouth  of  the  Little  River  to  Centerville 
Beach  south  of  the  Eel  River  in 
Humboldt  County.  Within  these  dunes, 
the  species  is  restricted  to  a  19-km  (12- 
mile)  stretch  between  the  mouths  of  the 
Mad  River  and  Humboldt  Bay  (i.e., 
Samoa  Peninsula).  Erysimum  menziesii 
also  occurs  within  the  Tenmile  River 
dune  system  in  Mendocino  County  and 
the  "Monterey  Bay”  dune  system,  which 
according  to  Cooper  (1967),  ranges  from 
La  Selva  (north  of  the  mouth  of  the 
Pajaro  River)  to  the  City  of  Monterey  in 
Monterey  County.  Within  the  Monterey 
Bay  dune  system,  the  species  does  not 
occur  north  of  the  mouth  of  the  Salinas 
River.  Several  small  discontinuous 
populations  occur  within  this  21-km  (13- 
mile)  reach.  The  southernmost 
populations  of  E.  menziesii  exist  in  the 
"Monterey  Peninsula”  dune  system,  as 
defined  by  Cooper  (1967).  The  Monterey 
Peninsula  dunes,  which  are  localized 
and  limited  in  size,  occur  in  two  general 
areas:  Point  Pinos  to  Point  Joe  and  north 
of  Point  Cypress.  The  species  occurs  in 
both  areas.  Putative  collections  of  E. 
menziesii  from  north  of  Mendocino  in 
Mendocino  County  and  from  north  of 
Lake  Talawa  in  Del  Norte  County  are  E. 
concinnum  ^ice  1987). 

Cilia  tenuiflora  ssp.  arenaria 
(Monterey  gilia)  was  first  collected  by 
David  Douglas  in  the  early  1800’s. 
Bentham  (1833)  described  the  plant  as  a 
species  in  1833,  based  on  Douglas’ 
collection.  In  1943,  Jepson  reduced  the 
gilia  to  a  variety  of  G.  tenuiflora,  a 
widespread  species  restricted  to  sandy 
habitats  on  Santa  Rosa  Island  and 
within  the  central  coastal  portion  of 
California  (Jepson  1943).  Subsequently, 
Grant  and  Grant  (1956)  elevated  the 
plant  to  subspecific  rank. 

Gilia  tenuiflora  ssp.  arenaria,  a 
member  of  the  phlox  family 
(Polemoniaceae),  is  an  erect,  short  (<1.7 
dm  (6.7  in)  tall),  rosette-forming,  annual 
herb.  The  narrow  (2  to  4  mm  (.08  to  .16 
in))  petals  and  narrow  purple  throat  of 
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the  funnel-shaped  flower,  open 
inflorescence,  short  fruits  or  capsules 
(3.5  to  5  mm  (.14  to  .20  in)),  and  sli^tly 
exerted  stamens  separate  ssp.  arenaria 
from  the  other  three  subspecies  of  G. 
tenuiflora.  The  plant  is  restricted  to 
isolated  occurrences  within  wind- 
sheltered,  sparsely  vegetated  portions  of 
the  Monterey  Bay  and  Montney 
Peninsula  dune  systems  in  Monterey 
County.  The  subspecies  typically  grows 
within  coastal  dune  scrub  or  Flandrian 
dune  habitat  (Pavlik  et  al.  1967).  The 
Monterey  Peninsula  populations  range 
from  Point  Pinos  to  Point  ]oe. 

Layia  camosa  (beach  layia)  was 
originally  collected  by  Thomas  Nuttall 
reportedly  from  “St  Diego,  Upper 
California”  in  1835.  Citing  his  collection 
as  the  type,  Nuttall  (1841)  described  the 
species  as  Madaroglossa  carnosa  in 
1841.  Two  years  later,  Torrey  and  Gray 
(1843)  transferred  the  plant  and  the 
other  species  of  Madaroglossa  into  the 
genus  Layia.  Although  Greene  (1892) 
placed  I.  camosa  into  the  monotypic 
genus  Blepharipappus,  authors  of 
subsequent  floras  (Munz  1959,  Ferris 
1960)  concurred  with  Torrey  and  Gray. 

Layia  camosa.  a  member  of  the 
sunflower  family  (Asteraceae),  is  a  low 
(<15  cm  (5.9  in)),  glandular,  succulent, 
winter  annual.  Hi^ly  branched 
individuals  often  spread  more  than  4  dm 
(15.7  in)  in  diameter.  The  sticky  fleshy 
leaves,  short  (2  to  4  mm  (.08  to  .16  in)) 
white-colored  ray  flowers,  and  bristles 
about  the  summit  of  the  achene  (one- 
seeded  fruit)  differentiate  L  camosa 
from  other  species  in  California. 
Historically,  L  camosa  was  restricted  to 
widely  scattered,  isolated  occurrences 
within  the  coastal  foredunes  of  eight 
dune  systems.  The  northernmost 
occurrences  of  L  camosa  are  from  the 
Humboldt  Bay  dune  system  in  Humboldt 
County.  These  populations  ranged  from 
near  the  mouth  of  the  Little  River  and 
along  the  Samoa  Peninsula.  Exotic 
vegetation  and  highway  construction 
reportedly  eliminated  L.  camosa  and  the 
rest  of  the  native  plant  community  from 
the  Little  River  area.  Layia  camosa 
occurs  in  two  isolated  dune  systems  not 
discussed  by  Cooper  (1967):  Near  the 
mouth  of  McNutt  Gulch  and  south  of  the 
mouth  of  the  Mattole  River  in  Humboldt 
County.  The  species  has  been  collected 
from  near  Kehoe  Beach  and  Abbotts 
Lagoon  in  the  Point  Reyes  dune  system. 
Though  collected  from  the  San  Francisco 
Peninsula  in  San  Francisco  County  in 
1904,  the  development  of  Golden  Gate 
Park  and  growth  of  San  Francisco 
eliminated  this  population  and  dune 
system  (Cooper  1967).  Within  the 
Monterey  Peninsula  dune  system,  two  of 
the  four  known  occurrences  have  been 


eliminated.  Aldiough  suitable  habitat 
remains,  the  southernmost  location  of  L 
camosa  from  near  Surf  in  Santa  Barbara 
County  has  not  been  seen  since  1929. 

This  site  occurs  within  the  “Santa  Yne2 
River”  dune  system,  as  defined  by 
Cooper  (1967). 

Lupinus  tidestromii  (clover  lupine) 
was  first  collected  from  PaciHc  Grove  on 
the  Monterey  Peninsula  by  Ivar 
Tidestrom  in  1893.  Greene  (1895) 
described  the  species  based  on  the 
Tidestrom  collection  in  1895.  After 
Eastwood  (1938)  described  a  similar 
lupine  {L.  layneae)  from  Point  Reyes, 
Munz  (1958)  recognized  these  northern 
California  plants  as  a  variety  of  L 
tidestromii.  The  presence  of  blackish 
spots  on  the  seeds,  longer  inflorescence 
stems  (4  to  8  cm  (1.57  to  3.15  in)),  and 
shorter  hairs  on  the  leaves  and  stems 
separate  L.  tidestromii  var.  tidestromii 
(Monterey  Peninsula)  from  L.  tidestromii 
var.  layneae  (Point  Reyes  Peninsula). 

Lupinus  tidestromii.  a  member  of  the 
pea  family  (Fabaceae),  is  a  low  (1  to  3 
dm  (3.94  to  11.81  in)),  silky,  creeping, 
sand-binding  perennial  herb.  The 
species  produces  whorls  of  blue  to 
lavender-colored  flowers  from  May  to 
June.  The  generally  prostrate  habit 
bright  yellow  roots,  small  leaflets  (1.3  to 
2  cm  (.51  to  .79  in)  long),  and  densely 
pubescent  foliage  distinguish  L 
tidestromii  from  other  lupines. 

Restricted  to  coastal  foredunes,  the 
species  is  discontinuously  distributed  in 
three  dune  systems.  The  northernmost 
locality  is  an  isolated  population  along 
the  south  bank  of  the  Russian  River  near 
its  mouth  in  Sonoma  County.  Further 
south  within  the  Point  Reyes  dune 
system,  Clark  and  Fellers  (1966)  noted 
the  occurrence  of  three  isolated  stands 
of  L.  tidestromii  from  Abbotts  Lagoon  to 
Point  Reyes  Test  Station.  However, 
based  on  field  woik  in  1988  (Viginia 
Norris,  local  amateur  botanist,  in  hit.. 
May  and  June  1988),  the  species  likely  is 
more  abundant  within  the  Point  Reyes 
dune  system.  The  Monterey  Peninsula 
populations  range  from  Point  Pinos  to 
Pebble  Beach.  A  putative  collection  of  L. 
tidestromii  from  Bodega  Head  in 
Sonoma  County  in  1925  may  be 
misidentified  because  of  the  limited 
dune  habitat  from  this  general  area  and 
the  vegetative  condition  of  the 
specimen. 

Myrtle’s  silverspot  butterfly  {Speyeria 
zerene  myrtleae)  is  a  member  of  the 
brush-foots  family  (Nymphalidae).  Using 
specimens  collected  by  W.F.  Breeze 
from  San  Mateo,  San  Mateo  County, 
California,  in  July  and  August  of  1919, 
dos  Passos  and  Grey  (1945)  described 
the  butterfly  in  1945.  litis  subspecies  is 
a  medium-sized  butterfly  with  a 


wingspan  of  approximately  55  mm  (2.17 
in).  The  upper  surfaces  of  the  wings  are 
golden  brown  with  numerous  bla^ 
spots  and  lines.  The  undersides  are 
brown,  orange-brown,  and  tan  with 
black  lines  and  distinctive  silver  and 
black  spots.  Hie  basal  areas  of  the 
wings  and  body  are  densely  pubescent 
(hairy).  The  females  lay  their  eggs  in  the 
debris  and  dried  stems  of  the  larval 
foodplant  Viola  sp.  (McCorkle  and 
Hammond  1988).  Upon  hatching,  the 
caterpillars  wander  a  short  distance  and 
spin  a  silk  pad  upon  which  they  pass  the 
winter.  The  larvae  are  dark-colored  with 
many  sharp  branching  spines  on  their 
backs.  The  caterpillars  immediately 
seek  out  the  foodplant  upon  termination 
of  their  diapause  in  the  spring.  Hiis 
portion  of  the  life  history  of  the  butterfly 
may  last  about  7  to  10  weeks.  The  larvae 
then  form  their  pupa  within  a  chamber 
of  leaves  that  they  have  drawn  together 
with  silk.  Based  on  studies  of  a  related 
subspecies,  the  adults  may  emerge  in 
about  2  weeks  and  could  live  for 
approximately  3  weeks  (McCorkle  1980). 
Expending  upon  environmental 
conditions,  the  flight  period  of  this  single 
brooded  butterfly  ranges  from  late  June 
to  early  September  (Sterling  Mattoon, 
entomologist  from  Chico,  California,  in 
litt.,  August  4, 1989). 

The  historical  range  of  Myrtle's 
silverspot  butterfly  extends  from  San 
Mateq  County  norih  to  the  mouth  of  the 
Russian  River  in  Sonoma  County 
(Mattoon,  in  litt.,  August  4, 1989).  No 
butterflies  have  been  observed  recently 
at  the  known  population  sites  near 
Pacifica  and  San  Mateo  in  San  Mateo 
County.  Four  populations  are  known  to 
inhabit  coastal  terrace  prairie,  coastal 
bluff  scrub,  and  associated  non-native 
grassland  habitats  in  western  Marin  and 
southwestern  Sonoma  Counties.  Two 
populations  are  located  within  the 
Sonoma  State  Beaches  in  Sonoma 
County;  near  Portuguese  Beach  and  on 
the  peninsula  west  of  Bodega  Harbor. 

No  individuals  were  observed  in  the 
vicinity  of  Bodega  Bay  in  1991  (Murphy 
and  Launer  1991).  A  population  occurs 
on  coastal  dunes  in  Point  Reyes 
National  Seashore  in  Marlin  County 
(Mattoon,  in  litt.,  August  4, 1989).  A 
single  female  specimen  was  recorded 
from  Valley  Ford  in  Sonoma  County, 
which  is  approximately  13  km  (8  miles) 
inland  from  the  community  of  Bodega 
Bay.  This  lone  butterfly  may  have  been 
from  a  local  colony  or  a  dispersing 
individual. 

Federal  government  actions  on  these 
six  plants  began  as  a  result  of  section  12 
of  the  Endangered  Species  Act  of  1973, 
which  directed  the  ^cretary  of  the 
Smithsonian  Institution  to  prepare  a 
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report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  Congress  on 
January  9, 1975.  In  the  report, 

Chorizanthe  valida  was  thought  to  be 
possibly  extinct,  both  varieties  of 
Lupinus  tidestromii  (vars.  tidestromii 
and  layneae)  were  listed  as  endangered 
species,  and  Chorizanthe  howellii  and 
Erysimum  menziesii  were  listed  as 
threatened  species.  On  July  1, 1975,  the 
Service  published  a  notice  in  the  Federal 
Register  (40  FR  27823J  of  its  acceptance 
of  the  report  as  a  petition  within  the 
context  of  section  4(c}(2j  (now  section 
4(b)(3)(A}J  of  the  Act,  and  of  the 
Service’s  intention  thereby  to  review  the 
status  of  the  plant  taxa  named  within. 

On  June  16, 1976,  the  Service  published 
a  proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1, 1975, 
Federal  Register  publication. 

Chorizanthe  valida,  and  both  varieties 
of  Lupinus  tidestromii  were  included  in 
the  proposed  rule,  though  the  Service 
requested  additional  information  on  C. 
valida.  General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26, 1978,  Federal 
Register  publication  (43  FR  17909), 
which  also  determined  13  plant  species 
to  be  endangered  or  threatened. 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  over  2  years  old.  In 
the  December  10, 1979,  Federal  Register 
(44  FR  70796),  the  Service  published  a 
notice  of  withdrawal  of  that  portion  of 
the  June  16, 1976,  proposal,  along  with 
four  other  proposals  that  had  expired. 
On  December  15, 1980,  the  Service 
published  a  revised  notice  of  review  of 
native  plants  in  the  Federal  Register  (45 
FR  82480);  Chorizanthe  valida, 

Erysimum  menziesii.  Cilia  tenuiflora 
ssp,  arenaria,  Lupinus  tidestromii  var. 
layneae,  and  L  tidestromii  var. 
tidestromii  were  included  as  category-1 
species  (species  for  which  the  Service 
has  sufficient  data  in  its  possession  to 
support  a  listing  proposal  as  endangered 
or  threatened),  while  Chorizanthe 
howellii  was  included  as  a  category-2 
species  (species  for  which  data  in  the 
Service's  possession  indicate  listing  is 
possibly  appropriate,  but  for  which 
additional  biological  information  is 


needed  to  support  a  proposed  rule).  On 
November  28, 1983,  the  Service 
published  in  the  Federal  Register  (48  FR 
53640)  a  supplement  to  the  1980  notice  of 
review.  This  supplement  treated 
Chorizanthe  valida  and  Lupinus 
tidestromii  var.  layneae  as  category-2 
species.  Erysimum  menziesii.  Cilia 
tenuiflora  ssp.  arenaria,  and  Lupinus 
tidestromii  var.  tidestromii  were 
included  in  category  1,  and  Chorizanthe 
howellii,  C.  valida,  and  Lupinus 
tidestromii  var.  layneae  were  included 
in  category  2  in  the  September  27, 1985, 
revised  notice  of  review  for  plants  (50 
FR  39526).  Subsequently,  precise  survey 
information  by  Teresa  Sholars 
(Department  of  Botany,  University  of 
California,  Berkeley)  delineated  the 
threats  facing  Chorizanthe  howellii  and 
held  work  by  Clark  and  Fellers  (1986) 
and  other  National  Park  Service 
researchers  provided  the  necessary 
information  regarding  the  status  of 
Chorizanthe  valida  and  the  Point  Reyes 
populations  of  L.  tidestromii  (i.e.,  L. 
tidestromii  var.  layneae).  In  addition, 
the  California  Native  Plant  Society  and 
the  Nature  Conservancy  recently 
compiled  distribution  and  threat  data 
delineating  the  status  of  Layia  carnosa. 
As  a  result,  the  February  21, 1990,  Plant 
Notice  of  Review  included  all  six  plant 
species  as  category  1  candidates.  The 
portion  of  this  rule  to  list  Chorizanthe 
howellii,  C.  valida.  Erysimum  menziesii. 
Cilia  tenuiflora  ssp.  arenaria,  Layia 
carnosa,  and  Lupinus  tidestromii  as 
endangered  is  largely  based  on 
population  data  from  numerous 
botanists  that  have  been  collated  by  the 
CNDDB,  and  various  reports  and  studies 
discussed  in  this  rule  (see  “References 
Cited”  below). 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982, 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires 
that  all  petitions  pending  on  October  13, 
1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Chorizanthe  howellii,  C.  valida. 
Erysimum  menziesii,  and  the  two 
varieties  of  Lupinus  tidestromii  because 
the  1975  Smithsonian  report  was 
accepted  as  a  petition.  In  October  1983, 
1984, 1985, 1986, 1987, 1988, 1989  and 
1990  the  Service  found  that  the 
petitioned  listing  of  Chorizanthe 
howellii,  C.  valida.  Erysimum  menziesii, 
Lupinus  tidestromii  var.  layneae,  and  L 
tidestromii  var.  tidestromii  was 
warranted,  but  that  the  listing  of  these 
species  was  precluded  due  to  other 
higher  priority  listing  actions. 


On  March  20, 1975,  Myrtle’s  silverspot 
butterfly  was  listed  as  one  of  42  insects 
whose  status  was  being  reviewed  for 
listing  as  either  endangered  or 
threatened  by  the  Service  in  the  Federal 
Register  (40  FR  12691).  This  insect  was 
included  as  a  category  2  species  in  the 
January  6, 1989,  F^eral  Register  Animal 
Notice  of  Review  (54  FR  573),  Dr,  Dennis 
Murphy  of  the  Center  for  Conservation 
Biology,  Stanford  University,  Stanford, 
California,  petitioned  the  Service  to  list 
Myrtle’s  silverspot  butterfly  as  an 
endangered  species  in  a  letter  dated 
June  28, 1989,  that  was  received  on  June 
29, 1989.  The  Service  made  a  90-day 
finding  on  October  2, 1990,  that  the 
petition  contained  substantial 
information  indicating  that  the  action 
requested  may  be  warranted.  This 
finding  was  announced  in  the  November 
1, 1990,  Federal  Register  (55  FR  46080). 

On  November  21, 1991,  the  Service 
published  a  revised  Animal  Notice  of 
Review  (56  FR  58804)  and  included  the 
Myrtle’s  silverspot  butterfly  as  a 
category  1  candidate.  The  portion  of  this 
rule  to  list  Myrtle’s  silverspot  butterfly 
is  largely  based  on  scientiBc  and 
commercial  information  on  the  species, 
various  scientific  papers  and 
unpublished  reports  (Hammond  1980, 
McCorkle  1980,  McCorkle  and 
Hammond  1988),  and  information 
gathered  from  several  entomologists, 
including  Mr.  Sterling  Mattoon  and  Mr. 
John  Steiner. 

On  March  22, 1991,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (56  FR  12318)  to  list  the  six 
plants  and  Myrtle’s  silverspot  butterfly 
as  endangered. 

Myrtle’s  silverspot  butterfly  has  a 
limited  distribution  (i.e.,  seven  sites)  and 
specific  habitat  requirements.  The 
subspecies  faces  threats  from 
commercial  and  residential 
development,  off-road  vehicle  use,  loss 
of  the  larval  foodplant  and  adult  nectar 
resources  due  to  replacement  of  the 
native  plants  by  alien  plants  and 
inappropriate  levels  of  grazing,  and 
perhaps  stochastic  extinction  of  the 
remaining  isolated  populations.  This 
species  faces  an  immediate  threat  from 
a  proposal  to  construct  a  golf  course  on 
the  site  of  one  of  the  largest  remaining 
populations  (Arnold  1990;  Marin  Coast 
Associates  undated).  The  project,  as 
proposed,  would  result  in  the  loss  of  a 
significant  amount  of  habitat  utilized  by 
Myrtle’s  silverspot  butterfly  with  a 
concomitant  loss  of  individuals  on  the 
1254-acre  site  located  north  of  Dillion 
Beach  in  Marin  County.  With  only  seven 
known  populations  remaining,  the  loss 
or  reduction  in  size  of  this  colony,  one  of 
the  two  largest  colonies  remaining. 
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would  be  significant  and  could  be 
potentially  devastating  to  the 
subspecies.  Because  of  the  immediate 
threat  posed  by  this  project  proposal, 
the  Service  finds  that  good  cause  exists 
for  this  rule  to  take  effect  inunediately 
upon  publication  in  accordance  with  5 
U.S.C.  553(d)(3). 

Sununary  of  Comments  and 
Recommiendations 

In  the  March  22, 1991,  proposed  rule 
(56  FR  12318)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  relevant  to  a  final  decision 
on  the  listing  proposal.  Appropriate 
State  agencies,  county  governments. 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Notice  of  the  proposal  and 
public  hearing  (see  below)  were 
published  in  the  Eureka  Times  Standard, 
Ukiah  Daily  Journal,  Fort  Bragg 
Advocate-News,  Santa  Rosa  Press 
Democrat,  Marin  Independent  Journal, 
Point  Reyes  Light,  San  Francisco 
Chronicle,  San  Mateo  Times,  Santa  Cruz 
Sentinel,  Salinas  Californian,  Monterey 
Herald,  San  Luis  Obispo  Telegram- 
Tribune,  Santa  Maria  Times,  and  the 
Santa  Barbara  News-Press. 

Two  parties  requested  a  public 
hearing.  As  a  result,  the  Service 
conducted  a  hearing  on  July  10, 1991,  at 
the  Marin  County  Civic  Center  in  San 
Rafael,  California.  Testimony  was  taken 
from  7  p.m.  to  9  p.m.  One  person 
presented  testimony.  On  June  21, 1991, 
the  Service  pubhshed  a  notice  in  the 
Fedoal  Register  (56  FR  28522) 
announcing  the  public  hearing  and 
reopening  the  comment  period  until  July 
22, 1991.  The  comment  period  was 
reopened  from  November  22, 1991,  to 
December  6, 1991  (56  FR  58869)  to  accept 
additional  information  of  which  the 
Service  had  become  aware. 

During  the  conunent  periods,  the 
Service  received  13  written  and  oral 
testimony  comments.  The  California 
Department  of  Fish  and  Game  and  the 
California  Department  of  Parks  and 
Recreation  were  among  the  six 
commenters  expressing  support  for  the 
listing  proposal,  while  three  commenters 
opposed  or  asked  for  a  delay  in  the 
listing  proposal.  Four  conunenters  were 
neutral,  although  some  of  these 
individuals  provided  locahty  or 
miscellaneous  data  on  the  species. 
Written  comments  and  oral  statements 
obtained  during  the  public  hearing  and 
comment  period  are  combined  in  the 
following  discussion.  Opposing 
comments  and  other  comments 
questioning  the  rule  have  been 
organized  into  spedfic  issues.  These 


issues  and  the  Service's  response  to 
each  are  summarized  as  follows: 

Issue  1:  One  commenter  felt  that  the 
combination  of  habitat  descriptions  for 
all  of  the  proposed  species  resulted  in  a 
vague  description  of  the  habitat  utilized 
by  Myrtle's  silverspot  butterfly. 

Service  Response:  The  information 
presented  in  the  "Background"  and 
“Summary  of  Factors  Affecting  the 
Species"  in  the  proposed  rule  and  the 
final  rule,  as  well  as  in  the  supporting 
material  supplied  to  the  commenter 
provide  a  comprehensive  description  of 
the  habitat  of  the  six  plants  and  the 
butterfly  species.  However,  to  insure 
clarity,  the  Service  has  included 
additional  clarification  on  the  habitats 
utilized  by  the  butterfly  in  this  final  rule. 

Issue  2:  One  commenter  expressed 
concern  that  the  population  of  Myrtle's 
silverspot  butterfly  at  the  site  of  the 
proposed  golf  course  in  Marin  County  is 
found  in  areas  of  blufftop  grass  and 
scrub  at  elevations  up  to  182  m  (600  ft) 
above  a  rocky  cliff-faced  shoreline  and 
not  in  the  habitat  described  in  the 
proposed  rule. 

Service  Response:  The  proposed  rule 
stated  that  Myrtle’s  silverspot  butterfly 
is  found  in  coastal  dunes,  coastal 
terrace  prairie,  and  associated  habitats. 
Coastal  terrace  prairie  is  composed  of 
dense,  tall  grassland  that  is  up  to  1  m 
(3.3  ft)  tall,  dominated  by  both  sod  and 
tussock-forming  perennial  grasses 
(Holland  1986).  'The  distribution  of  this 
habitat  is  discontinuous  along  the 
coastline  fiom  Santa  Cruz  County  north 
to  the  Oregon  border.  Msrrtle’s  silverspot 
butterfly  also  was  found  in  coastal  bluff 
scrub  and  associated  non-native 
grassland  at  the  site  of  the  proposed  golf 
course  in  western  Marin  County. 

Coastal  bluff  scrub  is  composed  of  low 
continuous  or  more  scattered  plant 
species  that  are  often  prostrate  and 
range  fiom  5  to  50  cm  (2.5  to  19.7  in) 
higlL  Dwarf  shrubs,  herbaceous 
perennials,  and  aimual  plants  are 
represented.  Most  growth  and  flowering 
occurs  in  late  spring  and  early  summer, 
but  may  occur  almost  year  round 
(Holland  1986).  Holland  (1986)  describes 
non-native  grassland  as  habitat  with 
dense  to  sparse  cover  of  annual  grasses 
with  flowering  culms  that  are  0.2  to  0.5 
m  (7.9  to  19.7  in)  tall.  It  is  often 
associated  with  numerous  species  of 
showy-flowering  native  annual  forbs, 
especially  in  years  of  favorable  rainfall. 
This  habitat  intergrades  with  coastal 
prairie  along  the  central  coast  (Holland 
1986).  The  Service  has  clarified  the 
habitats  utilized  by  Myrtle’s  silverspot 
butterfly  in  the  fin^  rule. 

Issue  3:  One  commenter  contended 
that  it  was  inaf^ropriate  to  draw 


conclusions  about  the  life  history  of 
Myrtle's  silverspot  butterfly  using  a 
study  of  the  life  history  of  the 
threatened  Oregon  silverspot  butterfly 
[Speyeria  zerene  hippolyta)  in  the 
proposed  rule. 

Service  Response:  The  paper  cited  in 
the  proposed  rule  (McCorkle  and 
Hammond  1988)  was  a  comprehensive 
study  of  the  life  history  of  the 
threatened  Oregon  silverspot  butterfly. 
Both  this  buttery  and  Mj^le's 
silverspot  butterfly  are  coastal 
subspecies  of  the  same  species.  The 
paper  also  presented  some  comparative 
life  history  data  on  these  two  animals. 
The  Service  concludes  that  the  use  of 
the  study  by  McCoride  and  Hammond 
(1988)  is  valid  because  the  biology  and 
ecology  of  the  members  of  the  genus 
Speyeria  are  very  similar  and  the 
Oregon  silverspot  butterfly  and  Myrtle's 
silverspot  butterfly  are  closely  related  to 
each  other. 

Issue  4;  One  commenter  felt  that  the 
threat  of  overcollecting  of  Myrtle’s 
silverspot  butterfly  was  overstated  and 
contended  that  this  was  incorrectly  used 
as  justification  for  not  designating 
critical  habitat  in  the  proposed  rule. 
Another  commenter  requested  that 
critical  habitat  be  designated  for 
Erysimum  menziesii.  She  noted  that  the 
locations  of  the  populations  were  locally 
known  and  relatively  accessible. 

Service'Besponse:  the  Service  is  not 
aware  of  any  studies  on  the  impact  to 
the  subspecies  of  the  removal  of 
individuals  of  the  Myrtle’s  silverspot 
butterfly  by  insect  collectors.  However, 
based  on  investigations  of  another 
endangered  nymphalid  butterfly  (Gall 
1984),  it  is  likely  that  the  Myrtle's 
silverspot  butterfly  could  be  adversely 
affected  due  to  its  isolated,  possibly 
small  populations.  The  impact  of 
collecting  on  a  butterfly  population  is 
not  clear,  and  likely  varies  from  spiecies 
to  species  and  site  to  site  (Thomas  1984). 
Collecting  from  small  colonies  or 
repeated  handling  and  maiidng 
(particularly  of  females  and/or  in  years 
of  low  abundance)  could  seriously 
damage  the  populations  through  loss  of 
individuals  and  genetic  variability. 
Collection  of  females  dispersing  from  a 
colony  also  can  reduce  the  probability 
that  new  colonies  will  be  founded. 
Collectors  may  pose  a  threat  because 
they  may  be  unable  to  recognize  when 
they  are  depleting  butterfly  colonies 
below  the  threshold  of  recovery, 
especially  when  the  area  is  visited  for  a 
short  period  of  time  or  the  studies  are 
conducted  by  po<Hly  trained  biologists 
(Collins  and  Morris  1985). 

Under  section  4(aX3)(A)  of  the  Act 
the  Secretary  must  designate  critical 
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habitat  to  the  maximum  extent  prudent 
and  determinable  at  the  time  a  species 
is  determined  to  be  endangered  or 
threatened.  As  discussed  under  the 
'‘Critical  Habitat"  section  below,  the 
Service  continues  to  find  that 
designation  of  critical  habitat  is  not 
prudent  for  Myrtle’s  silverspot  butterfly. 
Erysimum  menziesii,  as  well  as  the 
other  five  species  at  this  time  because 
such  designation  likely  would  increase 
the  threat  from  vandalism,  collecting, 
and  other  human  activities. 

Issue  5:  Two  commenters  requested 
that  the  Service  postpone  a  final 
decision  regarding  the  Myrtle’s 
silverspot  butterfly  until  a  field  study  at 
the  proposed  golf  course  in  Marin 
County  was  completed  and  reviewed  by 
the  Service. 

Service  Response:  The  Service 
reopened  the  comment  period  from 
November  22, 1991,  to  December  6, 1991, 
(56  FR  58869)  to  accept  the  study  of 
Myrtle’s  silverspot  butterfly  from  the 
commenters  (Murphy  and  Launer  1991). 
The  study  provides  additional  data  on 
the  ecology  of  the  species,  as  well  as 
information  on  the  potential  impacts  of 
the  proposed  golf  course  on  this 
population.  The  study  also  presents  data 
on  the  location  of  other  populations  of 
the  butterfly.  The  Service  has  carefully 
reviewed  the  study  (Murphy  and  Launer 
1991)  and  has  incorporated  the  results 
into  the  findings  of  the  final  rule. 

Issue  6:  A  commenter  felt  that 
insufficient  data  was  available  on  Cilia 
tenuiflora  ssp.  arenaria  to  make  a 
determination  whether  or  not  listing  of 
this  species  is  warranted.  He  stated  that 
any  decision  should  be  deferred  until 
additicHial  information  was  obtained  on 
the  distribution  and  ecology. 

Service  Response:  Aside  from  the 
previously  cited  study  on  Cilia 
tenuiflora  ssp.  arenaria  (Pavlik  et  al. 
1987)  in  the  proposed  rule,  the  Service 
did  not  receive  any  comments  that 
provided  additional  data  on  its  precise 
location  or  ecology.  Although  future 
surveys  may  reveal  additional  small  and 
isolated  populations  of  the  species,  any 
newly  discovered  population  sites  likely 
would  be  imperiled  by  the  same 
activities  affecting  other  known 
populations.  The  Service  brieves  that 
sufficient  information  is  available  on 
Cilia  tenuiflora  ssp.  arenaria  to  warrant 
making  a  decision  on  its  status.  The 
Service  maintains  that  the  decision  in 
this  final  rule  is  based  on  the  best 
scientffic  and  commercial  information 
available. 

Issue  7:  One  commenter  requested 
that  no  further  action  be  undertaken 
with  the  listing  process  for  Cilia 
tenuiflora  ssp.  arenaria  until  the  Sand 
.  City  and  Marina  Dunes  Habitat 


Conservation  Plans  are  completed  and 
reviewed  by  the  Service  and  the 
California  Department  of  Fish  and 
Game. 

Service  Response:  Although  Cilia 
tenuiflora  ssp.  arenaria  is  included  in 
the  habitat  conservation  plans  (HCPs) 
being  prepared  by  the  City  of  Marina 
and  the  City  of  Sand  City,  neither  of 
these  prc^osed  section  10(a)  incidental 
take  permit  applications  have  been 
submitted  to  the  Service  for  review. 

Given  the  declining  status  of  the  plant 
as  described  in  the  “Summary  of  Factors 
Affecting  the  Species"  section  below, 
and  the  uncertainty  as  to  the  adequacy 
and  approval  of  the  HCPs,  the  Service 
concludes  that  listing  of  Cilia  tenuiflora 
ssp.  arenaria  as  an  endangered  species 
at  this  time  is  necessary  to  insure  its 
survival  and  recovery. 

Issue  8:  One  commenter  stated  that 
Chorizanthe  howellii.  Erysimum 
menziesii.  Cilia  tenuiflora  ssp.  arenaria. 
Layia  camosa,  and  Lupinus  tidestromii 
exist  at  sites  that  have  been  or  are 
currently  being  utilized  by  off-road 
vehicles  (ORVs).  He  contended  that 
listing  of  the  plants  was  a  means  to 
deny  usage  of  these  areas  by  ORVs. 

Service  Response:  The  proposed  rule 
documented  the  adverse  impact  of 
ORVs  on  populations  of  Chorizanthe 
howellii.  Erysimum  menziesii.  Cilia 
tenuiflora  ssp.  arenaria.  Layia  camosa. 
and  Lupinus  tidestromii  in  its  discussion 
of  the  factors  that  threaten  the  species. 
The  Service  and  other  State  and  Federal 
agencies  would  be  required  to  undertake 
a  number  of  actions  when  these  plants 
are  listed  as  endangered  species.  Partial 
or  complete  closure  of  Federal  or  State 
lands  to  restrict  certain  activities  may 
be  required  to  protect  these  species. 
However,  the  Service  will  not  undertake 
conservation  activities,  such  as  closure 
of  areas  to  ORVs,  where  it  would  not 
benefit  endangered  species. 

Issue  9:  One  commenter  provided 
additional  information  on  land  use 
activities  on  lands  owned  by  the 
California  Department  of  Paries  and 
Recreation.  The  population  of  Cilia 
tenuiflora  ssp.  arenaria  at  Asilomar 
State  Beach  is  on  a  steep  bluff  face  and 
is  inaccessible  to  the  public.  Boardwalks 
at  this  ute  have  been  used  to  direct 
visitors  away  from  sensitive  dune  areas 
and  populations  of  Lupinus  tidestramii. 

Service  Response:  The  comments 
have  been  noted  ami  incorporated  into 
the  final  rule. 

Issue  10:  One  commenter  stated  that 
Erysimtua  menziesii  and  Layia  camosa 
are  being  addressed  in  the  m«iagement 
pUm  for  the  North  and  South  Spits  ol 
Humbolch  Bay  in  Hombt^  County. 


Service  Response:  This  comment  has 
been  noted  and  incorporated  into  the 
final  rule. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
Chorizanthe  howellii  Goodman 
(Howell’s  spineflower):  Chorizanthe 
valida  Watson  (Sonoma  spineflower); 
Erysimum  menziesii  (Hooker)  Wettstein 
(Menzies’  wallflower);  Cilia  tenuiflora 
Bentham  ssp.  arenaria  (Bentham)  A.  & 

V.  Grant  (Monterey  gilia);  Layia  camosa 
(Nuttall)  Torrey  &  A.  Gray  (beach  layia); 

’  Lupinus  tidestromii  Greene  (clover 
lupine);  and  Myrtle’s  silverspot  butterfly 
[Speyeria  zerene  myrtleae  dos  Passos  & 
Grey)  should  be  classified  an 
endangered  species.  Procedures  found  at 
section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531)  et  seq.  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  factors  described  in 
section  4(a)(1).  These  factors  and  their 
application  to  Chorizanthe  howellii 
Goodman  (Howell’s  spineflower); 
Chorizanthe  valida  Watson  (Sonoma 
spineflower);  Erysimum  menziesii 
(Hooker)  Wettstein  (Menzies’ 
wallflower);  Cilia  tenuiflora  Bentham 
ssp.  arenaria  (Bentham)  A.  &  V.  Grant 
(Monterey  gilia);  Layia  camosa  (Nuttall) 
Torrey  &  A.  Gray  (beach  layia);  Lupinus 
tidestromii  Greene  (clover  lupine);  and 
Myrtle’s  silverspot  butterfly  {Speyeria 
zerene  myrtleae  dos  Passos  &  Grey)  are 
as  follows: 

A.  The  Present  ar  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Their  Habitat  or  Range 

All  seven  species  included  in  this  final 
rule  [Chorizanthe  howellii,  Chorizanthe 
vali^.  Erysimum  menziesii.  Cilia 
tenuiflora  ssp.  arenaria,  Layia  camosa. 
Lupinus  tidestromii  and  Myrtle’s 
sHverspot  butterfly)  are  restricted  to  the 
coastal  foredunes,  coastal  dune  scrub 
communities,  and/or  adjacent  sandy 
habitats  occupied  by  coastal  scrub  or 
coastal  prairie  of  the  coastal  dunes  of 
northon  and  central  California.  The 
inunineitt  threat  facing  these  species  and 
their  associated  habitats  is  the  ongoing 
and  threatened  destruction  and  adverse 
modification  of  these  dune  systems  by 
commercial  and  residential 
deviriopment,  off-road  vehicle  use, 
trampling  by  hikers  and  equestrians, 
sand  mining,  and  disposal  of  dredged 
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material  from  adjacent  bays  and 
waterways. 

Chorizanthe  howellii  is  endemic  to 
the  Tenmile  River  dune  system,  which  is 
immediately  north  of  the  community  of 
Fort  Bragg  (see  “Background”  section  for 
locality  data).  All  known  sites  for  this 
species  occur  within  MacKerricher  State 
Park.  Because  of  a  lack  of  any 
preservation  or  management  strategy  for 
C.  howellii  on  park  land,  the  species  has 
been  variously  affected  or  is  threatened, 
to  some  degree,  by  off-road  vehicle  use 
and  trampling  by  hikers  and  equestrians 
(CNDDB,  in  litt.,  November  25, 1985). 

Chorizanthe  valida  is  restricted  to  one 
population  within  the  Point  Reyes 
National  Seashore  (see  “Background" 
section  for  locality  data).  Other 
historical  populations  within  the 
national  seashore  have  been  lost,  while 
development  probably  eliminated  C. 
valida  from  the  Sebastopol/Petaluma 
area.  Because  cattle  ranching  at  Point 
Reyes  is  considered  part  of  the  cultural 
heritage  of  western  Marin  County,  the 
lone  population  still  occurs  within  an 
active  cattle  ranch  (Davis  and  Sherman 
1990).  Though  the  National  Park  Service 
has  fenced  most  of  the  remaining 
population,  the  fenced  portion  remains 
vulnerable  to  accidental  incursion.  The 
preliminary  results  of  a  National  Park 
Service  monitoring  study  suggest  that 
the  species  is  not  sought  after  by  cattle 
for  forage.  However,  the  plants  within 
the  exclosure  grew  taller  than  their 
counterparts  outside  the  exclosure.  Thus 
,  the  overall  effect  of  grazing  is  unknown 
(Davis  and  Sherman  1990). 

Erysimum  menziesii  is 
discontinuously  distributed  in  the 
coastal  foredune  community  of  four 
dune  systems  (see  “Background”  section 
for  locality  data).  All  known  populations 
have  been  variously  affected,  to  some 
degree,  by  commercial  and  residential 
development,  off-road  vehicle  use, 
trampling  by  hikers  and  equestrians, 
sand  mining,  and/or  disposal  of  dredged 
material  from  adjacent  bays  and 
waterways.  Although  three  of  the  four 
dune  systems  harboring  E.  menziesii  are 
owned,  in  part,  by  the  State  of 
California  or  the  Federal  government, 
this  public  ownership  amounts  to  less 
than  10  percent  of  the  species’  habitat. 
Moreover,  State  and  Federal  lands 
remain  subject  to  heavy  recreational  use 
by  off-road  vehicle  and  hang-glider 
enthusiasts,  hikers,  and/or  equestrians. 
With  the  exception  of  the  Lanphere- 
Christensen  Dunes  Preserve  owned  by 
The  Nature  Conservanqy,  the  privately 
owned  stands  of  E.  menziesii ,  including 
the  approximately  642  acres  of  dunes 
and  former  dunes  on  the  Samoa 
Peninsula  owned  by  the  City  of  Eureka, 


are  typically  adjacent  to  expanding 
urban  centers  (e.g..  Eureka,  Monterey 
Peninsula)  and  subject  to  potential  or 
proposed  coastal  development  (e.g.,  $25 
million  port  expansion  on  the  Samoa 
Peninsula,  residential  and  commercial 
development  within  the  Marina  Dunes 
in  Monterey  County).  Erysimum 
menziesii  and  Layia  carnosa  are  being 
addressed  in  the  management  plan  for 
the  North  and  South  Spits  of  Humboldt 
Bay  in  Humboldt  County;  however,  this 
comprises  only  a  portion  of  the  ranges  of 
these  species. 

Cilia  tenuiflora  ssp.  arenoria  is 
restricted  to  isolated  sites  within  coastal 
dune  scrub  in  two  dunes  systems  in 
Monterey  County  (see  “Background” 
section  for  locality  data).  The 
construction  of  a  golf  course  in  1987 
near  Spanish  Bay  on  the  Monterey 
Peninsula  eliminated  a  portion  of  a 
population  of  G.  tenuiflora  ssp.  arenoria. 
The  developer  attempted  to  mitigate  for 
the  project  via  the  transplantation  of 
this  subspecies,  E.  menziesii,  and  L. 
tidestromii  on  an  artiHcial  dune. 
However,  the  effort  “has  not  been 
successful”  (Vernal  Yadon,  Pacific 
Grove  Natural  History  Museum,  pers. 
comm.,  April  14, 1989).  Though  a  portion 
of  perhaps  the  largest  population  of  G. 
tenuiflora  ssp.  arenoria  occurs  on  State 
land  (i.e.,  Salinas  River  State  Beach),  the 
area  remains  subject  to  off-road  vehicle 
use,  and  trampling  by  hikers  and 
equestrians.  The  population  at  Asilomar 
State  Beach  is  on  a  steep  bluff  face  and 
is  inaccessible  to  the  public.  Commercial 
and  residential  development  near 
Marina,  Seaside,  Sand  City,  and  on  the 
Monterey  Peninsula  threatens  the 
remaining  populations. 

Layia  carnosa  was  discontinuously 
distributed  within  the  coastal  foredunes 
of  seven  dune  systems  (see 
“Background”  section  for  locality  data). 
According  to  the  CNDDB,  the  Little 
River  migrated  north  and  eroded  away 
the  dune  habitat  near  the  river  mouth. 

As  a  result,  the  northernmost  occurrence 
of  L.  carnosa,  which  is  part  of  the 
Humboldt  Bay  dune  system,  has  been 
extirpated.  In  addition,  urbanization 
destroyed  the  dunes  in  San  Francisco 
while  the  southernmost  locality  of  the 
species,  which  is  on  Vandenberg  Air 
Force  Base,  has  not  been  seen  since 
1929.  Recreational,  commercial,  and 
residential  development  likely  caused 
the  elimination  of  the  northernmost  sites 
of  L.  carnosa  on  the  Monterey 
Peninsula.  Although  portions  of  the  six 
dune  systems  harboring  the  species 
occur  on  Federal  land  (i.e..  Bureau  of 
Land  Management,  Point  Reyes  National 
Seashore),  these  populations,  which  are 
often  associated  with  Erysimum 


menziesii  (see  discussion  above),  are 
threatened  by  off-road  vehicle  use, 
trampling  by  hikers  and  equestrians, 
sand  mining,  disposal  of  dredged 
material  from  adjacent  bays  and 
waterways,  and/or  perhaps  trampling 
by  livestock.  Except  for  the  population 
on  the  Lanphere-Christensen  Dunes 
Preserve,  the  privately-owned  sites  and 
the  lands  owned  by  the  City  of  Eureka 
are  subject  to  future  commercial  and 
residential  development  and  many  of 
the  threats  facing  publicly-owned  dunes. 

Lupinus  tidestromii,  a  coastal 
foredunes  species  occasionally 
associated  with  Erysimum  menziesii 
and  Layia  carnosa,  occurs  near  the 
mouth  of  the  Russian  River  and  is 
discontinuously  distributed  on  the  Point 
Reyes  and  Monterey  Peninsulas  (see 
“Background”  section  for  locality  data). 
Golf  course  construction  eliminated  two 
known  sites  from  the  Monterey 
Peninsula.  Though  L.  tidestromii  occurs, 
in  part,  on  Federal  land  (i.e.,  U.S.  Coast 
Guard,  Point  Reyes  National  Seashore), 
trampling  by  hikers  and  perhaps 
livestock  threatens  these  populations. 
Boardwalks  at  Asilomar  State  Beach 
have  been  used  to  direct  visitors  away 
from  sensitive  areas  and  populations  of 
this  species.  The  privately-owned  sites, 
which  are  all  from  the  Monterey 
Peninsula,  are  zoned  for  residential  use 
and  are  therefore  subject  to  future 
residential  or  recreational  development. 

Myrtle’s  silverspot  butterfly  has  been 
extirpated  from  a  significant  portion  of 
its  range.  The  last  known  collections  of 
the  butterfly  from  the  San  Francisco 
Peninsula  were  made  in  1919. 

Reportedly  the  Pacifica  colony  was 
extirpated  in  the  1950’s.  Urban 
development  likely  eliminated  both 
populations.  The  species  is  now  only 
known  from  coastal  dunes  and  coastal 
terrace  prairie  in  western  Marin  and 
Sonoma  Counties.  No  individuals  were 
observed  in  the  vicinity  of  Bodega  Bay 
in  1991  (Murphy  and  Launer  1991). 

Before  this  portion  of  the  coast  was 
developed  for  residential  and 
recreational  purposes,  it  contained  a 
significant  colony  of  the  animal.  The 
size  of  the  population  at  Point  Reyes 
National  Seashore  has  been  reduced  in 
comparison  to  previous  years,  although 
the  cause  is  unknown  (Mattoon,  pers. 
comm,  August  4, 1989).  Uncontrolled 
human  foot  traffic  may  pose  a  threat  to 
the  colonies  in  Sonoma  County.  This 
activity  could  harass,  injure,  or  kill 
individuals  of  Myrtle’s  silverspot 
butterfly  by  trampling  the  early  life 
stages,  larval  foodplants,  or  adult  nectar 
sources.  Significant  portions  of  the  area 
inhabited  by  a  large  colony  of  the 
species  would  be  eliminated  by  a 
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proposed  1254-acre  golf  course  north  of  - 
Dillion  Beach  in  Marin  County  (Marm 
Coast  Associates  undated,  Harding 
Lawson  Associates  1990,  Murphy  and 
Launer  1991). 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Although  butterflies  are  a  popular 
group  with  insect  collectors,  capture  and 
permanent  removal  of  individuals 
generally  does  not  threaten  most  species 
(Pyle  et  al.  1981).  However,  based  on 
studies  of  another  endangered 
nymphalid  butterfly  (Gall  1984), 
overcollecting  could  place  the  small 
isolated  poptdations  of  the  Myrtle’s 
silverspot  butterfly  at  risk.  The  majority 
of  museum  specimens  were  collected  at 
Point  Reyes  National  Seashore. 
Overutilization  is  not  presently 
applicable  to  the  six  plants,  although 
unrestricted  collecting  for  scientific  or 
horticultural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  could  result  from  increased 
publicity,  and  could  seriously  impact 
these  plants. 

C.  Disease  or  Predation 

With  the  possible  exception  of 
Chorizanthe  valida,  no  data  exist  to 
substantiate  whether  predation  by 
grazing  livestock  threatens  any  of  the 
plants.  No  data  exist  on  the  effects  of 
disease  or  predation  for  Myrtle's 
silverspot  butterfly. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Under  the  Native  Plant  Protection  Act 
(Chapter  1.5  §  1990  et  seq.  of  the  Fish 
and  Game  Code)  and  California 
Endangered  Species  Act  (Chapter  1.5 
§  2050  et  seq.\,  the  California  Fish  and 
Game  Commission  has  listed 
Chorizanthe  valida.  Erysimum 
menziesii.  Layia  carnosa.  and  a  variety 
of  Lupinus  tidestromii  (var.  tidestromii) 
as  endangered:  and  Chorizanthe 
howellii  and  Cilia  tenuiflora  ssp. 
arenaria  as  threatened  (14  California 
Code  of  Regulations  S  870.2).  Though 
both  statutes  prohibit  the  "take"  of 
State-listed  plants  (Chapter  1.5  S  1908 
and  §  2080),  State  law  appears  to 
exempt  the  taking  of  sui^  plants  via 
habitat  modification  or  land  use  change 
by  the  landowner.  After  the  California 
Department  of  Fish  and  Game  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property.  State  law 
evidently  requires  only  that  the 
landowner  notify  the  agency  "at  least  10 
days  in  advance  of  changing  the  land 
use  to  allow  salvage  of  sudi  plant" 
(Chapter  1.5  S  1913).  Myrtle’s  silverspot 


butterfly  is  not  specifically  protected 
under  State  or  local  law. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

The  introduction  and  invasion  of 
California's  ecosystems  by  alien  plants 
has  adversely  affected  native  flora, 
including  the  six  plants  and  the  food 
plant  of  the  butterfly  addressed  herein. 
As  discussed  in  the  “Background” 
section,  numerous  aliens  or  exotics  (e.g., 
Ammophila  arenaria,  Cdkile  spp., 
Carpobrotus  spp.)  have  invaded  these 
native  plant  communities  (Barbour  and 
Johnson  1977,  Sauer  1988).  Moreover,  a 
California  native  plant,  bush  lupine 
[Lupinus  arboreus)  was  introduced  into 
the  dune  systems  north  of  San  Francisco 
Bay  (Miller  1987).  Often  these 
introduced  and  alien  plants  outcompete 
and  largely  supplant  the  native 
vegetation.  For  example,  European 
beachgrass  and  bush  luinne  dominate 
much  of  the  dune  habitat  near  Humboldt 
Bay,  while  sea-fig  carpets  extensive 
portions  of  the  dune  habitat  mu-th  of 
Fort  Bragg  and  from  Marina  to 
Monterey.  Absent  control  and 
eradication  programs,  the  introduced 
and  alien  taxa  will  continue  to  invade 
and  eliminate  the  remaining  native  plant 
communities,  including  the  six  plants 
proposed  herein  and  the  host  plants  of 
Myrtle's  silverspot  butterfly. 

Tyincaliy,  annuals  and  other 
mcmocarpic  plants  (individuals  that  die 
after  flowering  and  firuiting),  including 
five  of  the  six  plants  addressed  herein, 
are  vulneraUe  to  random  fluctuations  or 
variation  (stochasticity)  in  annual 
weather  patterns  and  other 
envircmmental  factors  (Huenneke  et  aL 
1966).  Most  of  the  populations  of  the  six 
plants  are  isolated  horn  other 
conspecific  populations  and  consist  (rf  a 
few  thousand  plants  distributed  in 
patches  of  1  acre  to  100  acres  or  more. 
&ich  populations,  including  the  entire 
species  in  the  case  of  Chorizanthe 
valida,  are  vulnerable  to  stochastic 
extinction. 

As  briefly  mentioned  above  under 
Factor  “A”,  trampling  by  livestock  may 
contribute  to  the  endangerment  of  Layia 
carnosa  and  Lupinus  tidestromii.  In 
addition,  Chorizandte  valida  and 
Erysimum  menziesii  grow  in  areas 
grazed  by  livestock.  The  effect  of 
trampling  needs  further  study.  Myrtle's 
silverspot  butterfly  occurs  in  disjunct 
populations  whose  long-term 
persistence  may  depend  upon 
intercolony  movement.  The  loss  of 
suitable  habitat  containing  larval  food 
plants  and  adult  nectar  sources  may 
make  such  movement  mote  diflicult  by 
increasing  the  distance  the  inaects  must 
travel  to  successfully  reach  other 


colonies.  Inappropriate  levdls  of  grazing 
by  livestock  may  pose  a  threat  to  the 
extant  populations.  Intensive  grazing 
could  cause  the  loss  of  larval  food^ants 
and  adult  nectar  sources.  The 
elimination  of  grazing  and  the  complete 
suppression  of  fires  could  allow  other 
plants  to  outcompete  the  species 
required  by  Myrtle’s  silverspot  butterfly. 
Alien  plants,  such  as  iceplant  and 
European  beach  grass,  may  eliminate 
colonies  of  the  animal  by  outcompeting 
the  larval  foodplant  and  the  adult  nectar 
resources.  Sufficient  densities  of  Viola 
are  especially  critical  for  the  long  term 
survival  of  populations  of  Myrtle's 
silverspot  butterfly  (Mattoon,  in  litt., 
August  4, 1989).  A  summary  of  the  effect 
of  adverse  environmental  factors  on  the 
genus  Speyeria  is  summarized  in 
Hammond  and  McCorkle  (1983). 

The  Service  has  carefully -assessed  the 
best  scientiflc  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  issue  this 
final  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Chorizanthe 
howellii,  Chorizanthe  valida.  Erysimum 
menziesiL  Cilia  tenuiflora  ssp.  arenaria. 
Layia  carnosa,  Lipinus  tidestromii,  and 
Myrtle’s  silverspot  butterfly  as 
endangered.  Although  biologists  have 
conflrmed  only  a  relatively  few 
extirpations  in  recent  times  (Myrtle’s 
silverspot  butterfly  has  been  lost  from 
two  sites  while  CNDDB  records  indicate 
nine  extirpations  of  known 
“occurrences”  of  the  six  plants), 
Chorizanthe  howellii,  Chorizanthe 
valida.  Erysimum  menziesii.  Cilia 
tenuiflora  ssp.  arenaria,  Lay  ia  carnosa, 
Lupinus  tidestromii,  and  Myrtle's 
silverspot  butterfly  have  limited 
historical  distributions  and  likely  have 
been  eliminated  from  all  but  a  small 
fraction  of  their  historical  dune  or 
associated  habitats.  Today  these  species 
generally  persist  as  small  isolated 
populations  or  “islands”  surrounded  by 
urban  areas,  roads,  trails,  agricultural 
lands,  competing  alien  plants,  and  other 
lands  made  unsuitable  for  these  seven 
taxa  by  sand  mining,  the  placement  of 
dredged  spoils,  or  foot  traffic.  Although 
many  of  t^  remaining  populations  are 
owned  and  managed,  at  least  in  pari  by 
local.  State,  or  Federal  government 
agencies,  the  areas  owned  by  local 
governments  remain  subject  to 
development  while  the  other  pubticly- 
owned  areas  are  affected  generally  by 
exotic  vegetation  encroachment  and 
subject  to  trampling  by  off-road 
vehicles,  hang-glider  enthusiasts,  hikers, 
equestrians,  and  occasionally  livestock. 
In  addition,  stochastic  events,  which 
commonly  adversely  affect  small 


27856 


Federal  Register  /  Vol.  57,  No.  120  /  Monday,  June  22,  1992  /  Rules  and  Regulations 


isolated  populations,  may  result  in  the 
extirpation  of  some  populations  of  these 
species.  Because  these  six  plants  and 
butterfly  are  in  danger  of  extinction 
throughout  all  or  a  signiHcant  portion  of 
their  ranges,  they  fit  the  definition  of 
endangered  as  dehned  in  the  Act. 

Critical  Habitat 

Section  4(a)(3),  of  the  Act,  as 
amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at 
the  time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  these  species  at  this 
time.  Because  the  six  plants  and 
Myrtle’s  silverspot  butterfly  face 
numerous  anthropogenic  threats  (see 
Factor  A  in  "Summary  of  Factors 
Affecting  the  Species"),  the  publication 
of  precise  maps  and  descriptions  of 
critical  habitat  in  the  Federal  Register 
would  make  these  species  more 
vulnerable  to  incidents  of  vandalism 
and,  therefore,  could  contribute  to  the 
decline  of  these  species.  The  listing  of 
these  species  as  endangered  also 
publicizes  their  rarity  and,  thus,  could 
make  them  attractive  to  researchers  or 
collectors  of  rare  plants  and  butterflies. 
The  proper  agencies  have  been  notified 
of  the  locations  and  management  needs 
of  these  plants.  As  discussed  under 
"Summary  of  Factors  Affecting  the 
Species,"  Myrtle's  silverspot  butterfly 
and  its  habitat  are  vulnerable  to  several 
activities,  some  of  which,  such  as  the 
removal  of  specimens  for  scientific  or 
personal  collections,  could  be  carried 
out  by  an  individual  or  few  people.  This 
activity  can  be  difHcult  to  regulate  and 
control  because  it  can  be  done  in  a  fairly 
discrete  manner.  The  precise  pinpointing 
of  localities  that  would  result  from 
publication  of  critical  habitat 
descriptions  and  maps  in  the  Federal 
Register  would  increase  enforcement 
problems  because  this  species  would  be 
more  vulnerable  to  collecting  as  well  as 
vandalism  to  its  habitat.  The  National 
Park  Service,  which  manages  the  largest 
known  population  of  the  butterfly,  is 
already  aware  of  the  insect’s  presence. 
Landowners  will  be  notiHed  of  the 
general  location  and  importance  of 
protecting  habitat  of  these  species. 
Protection  of  these  species’  habitats  will 
be  addressed  through  the  recovery 
process  and  the  section  7  consultation 
process.  Therefore,  the  Service  finds 
that  designation  of  critical  habitat  for 
the  six  plants  and  butterfly  is  not 
prudent  at  this  time,  because  such 
designation  likely  would  increase  the 
degree  of  threat  from  vandalism, 
collecting,  or  other  human  activities. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  ail  listed 
species.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codiHed  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 

If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  activities  potentially 
impacting  one  or  more  of  the  six  plants 
and  Myrtle’s  silverspot  butterfly  likely 
will  involve  navigation  and  port-related 
activities,  recreation-related  projects 
(e.g.,  off-road  vehicle  parks),  and 
perhaps  grazing  practices  on  Federal 
land.  Populations  of  four  of  the  six  plant 
species  and  butterfly  occur,  at  least  in 
part,  on  Federal  land.  A  130-acre  portion 
of  the  dunes  on  the  Samoa  Peninsula, 
which  harbors  Erysimum  menziesii  and 
Layia  camosa,  is  managed  by  the 
Bureau  of  Land  Management  (BLM).  The 
latter  species  also  occurs  within  the 
dunes  near  the  mouth  of  Mattole  River 
on  land  managed  by  the  BLM. 
Chorizanthe  valida,  Layio  carnoso, 
Lupinus  tidestromii,  and  Myrtle’s 
silverspot  butterfly  are  discontinuously 
distributed  within  the  dunes  or  in 
adjacent  sandy  habitats  along  the 
western  shore  of  Point  Reyes  National 
Seashore.  Erysimum  menziesii  occurs 
within  the  dunes  near  the  Point  Pinos 
lighthouse  on  the  Monterey  Peninsula  on 
land  controlled  by  the  U.S.  Coast  Guard. 
A  historical  site  of  Layia  camosa  is 


administered  by  the  Department  of 
Defense  at  Vandenberg  Air  Force  Base. 
Activities  relating  to  the  maintenance  of 
harbors  and  waterways,  and  other 
actions  regulated  by  the  U.S.  Army 
Corps  of  Engineers  (Corps)  under  the 
River  and  Harbor  Act  of  1899  (33  U.S.C. 
401  et  seq.)  and  section  404  of  the 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  may  affect  the  six 
plants  and  butterfly.  Such  Federal 
activities,  including  recreation-related 
projects  and  perhaps  grazing  practices 
on  Federal  land,  may  be  subject  to 
section  7  review. 

Listing  of  these  six  plants  and 
butterfly  as  endangered  will  provide  for 
the  development  of  a  recovery  plan  (or 
plans)  for  them.  Such  a  plan(s)  will  bring 
together  both  State  and  Federal  efforts 
for  their  conservation.  The  plan(s)  will 
establish  a  framework  for  agencies  to 
coordinate  activities  and  cooperate  with 
each  other  in  conservation  efforts.  The 
plan(s)  will  set  recovery  priorities  and 
estimate  costs  of  various  tasks 
necessary  to  accomplish  them.  It  also 
will  describe  site-speciflc  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  six 
plants  and  butterfly. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  for  endangered  species  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
plants.  With  respect  to  the  six  plants 
proposed  herein,  all  trade  prohibitions 
of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  conunerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce;  or  to 
remove  and  reduce  to  possession  these 
species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  listed  plant  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut.  dig  up.  or  damage  or  destroy  listed 
plants  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation, 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
With  respect  to  Myrtle’s  silverspot 
butterfly,  these  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
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take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture  or 
collect:  or  attempt  any  such  conduct), 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  wildlife  species.  It  is  also 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies. 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
under  certain  circumstances.  Permits 
also  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  for  endangered 
wildlife  are  at  50  CFR  17.22  and  17,23. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  to  alleviate 
economic  hardship  in  certain 
circumstances,  and/or  for  incidental 
take  in  connection  with  otherwise 
lawful  activities.  The  Service  anticipates 
few  trade  permits  would  ever  be  sought 
or  issued  for  any  of  the  six  plants  or  the 
butterfly.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  room  432, 

4401  N.  Fairfax  Drive,  Arlington, 

Virginia  22203-3507  (703/358-2104). 

-  National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Export,  Import,  Reporting  and  recordkeeping 
requirements,  and  Transportation. 

Regulations  Promulgation 

PART  17— (AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  1,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended,  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U  AC  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h]  by  adding  the 
following,  in  alphabetical  order  under 
"INSECTS”,  to  the  List  of  Endangered 
and  Threatened  Wildlife: 

§17.11  Endangered  and  thraatened 
wMdiife. 

•  •  «  *  « 

(h)*  *  * 


Common  name 


Scientific  name 


Histofic  range 


Veflebrale 

population 

where 

erytar^gered  or 
threatened 


Status  When  lisied 


Butterfly,  Myrtle's  silverspot  _  Speyeria  zerene  myrVeae _  U.SA  (CA) _ 


_  NA . . .  E 


3.  Amend  §  17.12(h)  by  adding  the  §  17.12  Endangered  and  threatened 
following,  in  alphabetical  order  under  plants, 
the  families  indicated,  to  the  List  of  ***** 
Endangered  and  Threatened  Mants; 


(h)  *  *  * 


Scientific  name 


Common  name 


Historic  range 


Status  When  lisied 


Asteraceae — Aster  family; 


Layia  camosa _ - . . . . 

.  anarch  Inyia . 

.._  .  .  U.SA  (CA)...!  . 

..  E 

472 

NA 

NA 

Brassicaceae — Mustard  family: 

Erysimum  memtesH _ 

_  Menzies'  wallflower . 

-  U.SA.  (CA) . 

..  E 

472 

NA 

NA 

Fabaceae — Pea  family; 

Lupinus  SdesSorrm. . 

...  Clover  lupine . 

_  U  S  A.  (CA) . . 

..  E 

472 

NA 

NA 

Polemoniaceae — Phlox  family; 

• 

GHia  tenuHiora  ssp.  arenaria 

Monterey  gilia . . 

U.SA  (CA) . 

..  E 

472 

NA 

NA 

Polygonaceae — Buckwheat 

family: 

Chofizamhe  howetii _ 

Howell's  spmeflower..„. 

.  _ USA  (CA) _ 

...  E 

472 

NA 

NA  1 

Otorizartthe  vaUda . - . 

...  Sonoma  spmeflower _ 

_ 

-  U.S.A  (CA)  . 

...  E 

472 

NA 

NA  1 

* 

• 

• 

• 

• 

• 

1 
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Dated:  June  2. 1992. 

Bruce  Blanchard, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  92-14227  Filed  6-19-92;  8:45  am) 
BILLING  CODE  4310-5S-M 


DEPARTMENT  OF  THE  INTERIOR 
50  CFR  Part  17 
RIN  1018-AB36 

Endangered  and  Threatened  Wildlife 
and  Piants;  Determination  of 
Endangered  Status  for  Wiikesia  hobdyi 
(Dwarf  liiau),  a  Hawaiian  Piant 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  a 
Hawaiian  plant,  Wiikesia  hobdyi  (dwarf 
iliau],  to  be  endangered  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  This  species 
is  known  from  three  small  populations 
with  a  total  of  about  400  individuals. 
Three  additional,  unconfirmed 
observations,  which  may  be  of  this 
species,  have  been  reported.  The  known 
populations  and  the  unconfirmed 
sightings  are  all  from  the  nearly  vertical 
rock  outcrops  on  the  Na  Pali  Coast  of 
western  Kauai,  Hawaiian  Islands.  The 
greatest  immediate  threats  to  the 
survival  of  this  species  are  browsing 
and  habitat  disturbance  by  feral  goats. 
Goat  predation  and  the  concomitant 
habitat  disturbance  accelerates  erosion 
of  the  habitat  and  facilitates  the 
encroachment  of  competing  species  of 
naturalized  plants.  This  rule  implements 
the  protection  provided  by  the  Act  for 
this  plant. 

EFFECTIVE  DATE:  July  22, 1992. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Pacific  Islands  Office,  300  Ala 
Moana  Boulevard,  room  6307,  P.O.  Box 
50167,  Honolulu,  Hawaii  96850. 

FOR  FURTHER  INFORMATION  CONTACT: 

Derral  R.  Herbst,  at  the  above  address 
(808/541-2749  or  FTS  551-2749;  FAX 
808/541-2756. 


SUPPLEMENTARY  INFORMATION: 
Background 

Wiikesia  hobdyi  was  discovered  by 
Robert  W.  Hobdy  on  Polihale  Ridge, 
Kauai,  in  1968.  He  sent  a  specimen  of 
the  plant  to  the  late  Dr.  Harold  St.  John, 
a  botanist  who  was  affiliated  with  the 
Bishop  Museum  herbarium.  St.  John 
described  the  plant  as  a  new  species 
and  named  it  in  Hobdy’s  honor  (St.  John 
1971).  This  population  is  believed  to 
comprise  between  250  and  300  plants 
(Hawaiian  Heritage  Program  (HHP) 
1991a).  In  1982,  a  population  of  about 
100  individuals  of  the  species  was 
discovered  on  the  adjacent  Kaaweiki 
ridge  (HHP  1991b).  A  third  population, 
estimated  to  be  between  10  to  50 
individuals,  was  discovered  on  a  cliff 
face  in  Waiahuakua  Valley  in  1988 
(HHP  1991d).  Today,  only  these  three 
populations,  estimated  to  comprise 
between  360  to  450  individuals,  are 
known.  All  populations  occur  on  State- 
owned  land,  on  the  island  and  county  of 
Kauai,  Hawaii.  Two  of  the  populations 
are  in  the  Puu  Ka  Pele  Forest  Reserve, 
growing  on  the  north-facing,  nearly 
vertical  rock  outcrops  near  the  summits 
of  the  adjacent  Polihale  and  Kaaweiki 
ridges.  The  third  population  grows  on  a 
cliff  face  in  Waiahuakua  Valley,  on  the 
boundary  between  the  Hono  O  Na  Pali 
Natural  Area  Reserve  and  the  Na  Pali 
Coast  State  Park,  approximately  ten 
miles  (16  kilometers)  northeast  of  the 
other  two  populations.  Three  additional, 
unconfirmed  observations,  which  may 
be  of  this  species,  have  been  reported. 
The  observations  were  made  from  a 
distance  with  binoculars.  The  brst 
observation  was  made  by  the  State 
botanist  during  a  survey  of  the  Na  Pali 
Coast  in  1979,  and  was  in  the  Nualolo- 
Aina  Valley  (HHP  1991e),  The 
population  comprised  about  ten  plants 
(Carolyn  Com,  State  Botanist,  pers. 
comm.,  1990).  The  plants  were  not  seen 
during  a  follow-up  survey  of  the  area 
five  years  later,  and  the  observer  stated 
that  the  species  may  be  a  good  indicator 
plant  for  the  presence  of  grazing  animals 
(C.  Com,  pers.  comm.  1992).  The  second 
observation  was  that  of  a  single  plant  on 
a  cliff  wall  in  Milolii  Valley  (HHP  1991c; 
C.  Com,  pers.  comm.  1990).  The  sighting 
was  made  during  a  botanical  survey  of 
the  Na  Pali  Coast  in  1980,  and  the  plant 
was  not  seen  during  a  subsequent 
survey  in  1989  (C.  Com,  pers.  comm. 
1990).  The  third  observation,  made  on 
March  6, 1991,  was  of  an  estimated  30  to 


40  plants  seen  by  binoculars  on 
Haeleele  Ridge,  the  ridge  south  of 
Polihale  Ridge  (Joel  Lau,  HHP,  pers. 
comm.,  1991).  The  known  populations 
and  the  unconfirmed  sightings  are  all 
from  the  nearly  vertical  rock  outcrops 
on  the  Na  Pali  Coast  of  western  Kauai, 
Hawaiian  Islands.  There  are  at  least  two 
other  species  of  plants  in  this  area  that 
from  a  distance  superficially  resemble 
Wiikesia  hobdyi.  It  is  not  known  how  it 
was  determined  that  the  observations 
were  of  W.  hobdyi. 

Wiikesia  hobdyi,  a  member  of  the 
sunflower  family  (Asteraceae),  is  a 
shrub  about  2  feet  (60  centimeters  (cm)) 
tall,  which  branches  from  the  base.  The 
tip  of  each  branch  bears  a  tuft  of  narrow 
leaves  which  are  about  y2  inch  (in)  (1.3 
cm)  wide  and  about  3  to  6  in  (7.5  to  15 
cm)  long.  The  leaves,  which  are  in 
whorls,  are  joined  together  into  a  short 
sheathing  section  at  their  bases.  The 
flower  heads  are  in  clusters  of  about  10 
to  18  in  (25  to  45  cm)  long.  Each  head  is 
cream  colored  and  about  Va  in  (2  cm)  in 
diameter  (Carr  1982, 1990;  St.  John  1971). 

The  greatest  immediate  threats  to  the 
survival  of  this  species  are  habitat 
disturbance  and  browsing  by  feral  goats. 
The  goats  browse  on  the  plant  and  their 
activity  in  the  area  accelerates  erosion 
and  facilitates  the  encroachment  of 
competing,  naturalized  plants.  Although 
the  low  number  of  individuals  and  their 
restricted  habitat  could  be  considered  a 
potential  threat  to  the  survival  of  the 
species,  the  plant  appears  to  have 
vigorous  reproduction  and  should 
survive  indebnitely  if  goats  were 
eliminated  from  its  habitat.  A 
cooperative  effort  between  Federal  and 
State  agencies  is  needed  to  protect  the 
remaining  plants  and  to  provide  for  the 
species’  recovery. 

Federal  action  on  this  plant  began  as 
a  result  of  section  12  of  the  Act,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975.  Wiikesia  hobdyi  was  listed  as 
“endangered”  in  that  document.  On  July 
1, 1975,  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act. 
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and  giving  notice  of  its  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  a  res^t  of  that 
review,  on  June  16. 1976.  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
endangered  status  pursuant  to  section  4 
of  the  Act  for  approximately  1.700 
vascular  plant  species,  including 
Wilkesia  hobdyi.  The  list  of  1.700  plant 
taxa  was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No  94- 
51  and  the  July  1. 1975,  Federal  Register 
publication. 

General  comments  received  in 
relation  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978,  Federal 
Register  publication  (43  FR  17909).  In 
1978.  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  l-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  b^n  made  final,  along  with 
four  other  proposals  that  had  expii^ 
The  Service  published  an  updat^  notice 
of  review  for  plants  on  December  15. 

1980  (45  FR  82479),  and  September  27. 
1985  (50  FR  39525).  In  these  notices. 
Wilhesio  hobdyi  was  treated  as  a 
category  1  candidate  for  Federal  listing. 
Category  1  taxa  are  those  for  which  the 
Service  has  on  file  substantial 
information  on  biological  vulnerabifity 
and  threats  to  support  preparation  of 
listing  proposals. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  wi^in  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  Amendments  further  requires 
all  petitions  pending  on  October  13, 

1982,  be  treated  as  having  been  newly 
submitted  on  that  date.  The  latter  was 
the  case  for  Wilkesia  hobdyi  because 
the  Service  had  accepted  the  1975 
Smithsonian  report  as  a  petition.  On 
October  13. 1983,  the  Service  found  that 
the  petitioned  listing  of  Wilkesia  hobdyi 
was  warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)p)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986, 1987.  and  1988. 

On  October  2, 1989,  the  Service 
published  in  the  Federal  Register  (54  FR 
40444)  a  proposal  to  list  Wilkesia 
hobdyi  as  endangered.  This  proposal 


was  based  primarily  on  information 
supplied  by  a  status  report  and  a 
monograph  of  the  Hawaiian  tar-weed 
complex  by  Gerald  Carr,  information 
fiom  the  files  of  the  Hawaiian  Heritage 
Program,  and  observations  by  botanists. 
The  Service  now  determines  Wilkesia 
hobdyi  to  be  endangered  with  the 
publication  of  this  rule. 

Summary  of  Comments  and 
Reconunendations 

In  the  October  2, 1989,  proposed  rule 
(54  FR  40444)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  relevant  to  a  final  listing 
decision.  The  public  comment  period 
ended  on  December  1. 1989.  Appropriate 
State  agencies,  county  governments,  ■ 
Federal  agencies,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment  A  newspaper  notice  inviting 
public  comment  was  published  in  “The 
Garden  Island"  on  O^ober  23, 1989. 
Fourteen  letters  of  comment,  including 
one  from  a  Federal  agency,  three  from 
State  agencies,  seven  from 
organizations,  and  three  from 
individuals,  were  received  and  are 
discussed  below.  A  public  hearing  was 
requested  by  Mr.  Ralph  Daehler  on 
November  15, 1989.  On  January  ^  1990, 
the  Service  published  a  notice  (55  FR 
761)  extending  the  initial  comment 
period  to  February  5, 1990,  to 
accommodate  the  requested  public 
hearing  which  was  to  be  held  in  Lihue, 
Kauai,  January  26, 1990.  Due  to  a  conflict 
in  schedules,  the  Service  changed  the 
date  of  the  hearing  from  the  original 
January  26,  to  February  23,  and 
extended  the  comment  period  to  March 
5, 1090.  This  notice  was  published  in  the 
Federal  Register  (55  FR  2541)  on  January 
25, 1990.  A  newspaper  notice 
announcing  the  public  hearing  and  the 
extension  of  the  comment  period  was 
published  in  *The  Garden  Island”  on 
February  2, 1990.  Eleven  people 
attended  the  public  hearing,  six 
presented  oral  comments;  their 
testimony  is  included  in  the  following 
summary. 

Three  respondents  acknowledged 
receipt  of  the  proposed  rule  but  had  no 
comments;  of  the  remaining  11  letters,  9 
supported  the  listing  of  Wilkesia,  and  2 
opposed  it  Additional  information 
included  in  the  letters  has  been 
incorporated  into  this  final  rule. 
Comments  of  similar  content  were 
grouped  into  a  number  of  general  issues 
for  discussion.  These  issues  and  the 
Service's  response  to  each  are  discussed 
below. 

Issue  1:  Number  of  populations:  Two 
respondents  stated  that  more 


populations  of  Wilkesia  hobdyi  exist 
than  were  discussed  in  the  proposed 
rule,  and  that  there  is  a  good  possibility 
that  more  or  perhaps  many  more 
populations  await  discovery.  The 
proposed  rule  indicated  that  only  two 
populations  of  the  species  were  known, 
those  of  Polihale  and  the  adjacent 
Kaaweiki  Ridges. 

Service  Response:  At  the  time  the 
proposed  rule  was  written,  only  two 
populations  of  the  dwarf  iliau  were 
known;  however,  a  third  population 
comprising  10  to  50  plants  was 
subsequently  discovered  in  Waiahuakua 
Vall^  (HHP  1991d).  and  three 
additional,  unconfirmed  observations, 
which  may  be  of  this  species,  have  been 
reported.  All  of  the  observations  were 
made  from  a  distance  with  binoculars. 
This  information  has  been  included  in 
this  final  rule.  One  responder  stated  that 
there  probably  were  not  many 
additional  unknown  populations  of  the 
plant  (Joel  Lau,  in  litt,  1989).  The 
numbers  of  plants  and  ptopulations  of 
this  species  is  sufficiently  small  that, 
given  its  threats,  it  must  still  be 
considered  endangered. 

Issue  2:  Threat  by  goats:  Two 
responders  maintained  that  the 
Service’s  claim  that  the  dwarf  iliau  is 
threatened  by  a  large  goat  population  is 
erroneous.  They  note  tiiat  ^e  goat 
population  in  the  Na  Pali  area  was  much 
hi^er  at  the  tom  of  the  century  than  it 
is  noW,  and  the  heavier  use  of  the  area 
by  goats  at  that  time  did  not  lead  to  the 
extinction  of  the  dwarf  iliau.  They 
further  state  that  the  goats  do  not  seek 
out  iliau  as  a  source  of  food,  and  in  fact 
may  be  beneficial  as  they  devour  many 
of  the  introduced  weed  species  that 
otherwise  present  wildfire  damage  and 
competition  potentials. 

Service  R^ponse:  In  the  State 
Division  of  Forestry  and  Wildlife's 
document  'Rare  endemic  plants  of  the 
Hawaiian  Islands”  (St.  John  1981), 
Wilkesia  hobdyi  is  identified  as 
endangered  and  feral  grazing  animals 
are  listed  as  one  of  the  threats  to  the 
species.  Further,  the  State  botanist 
observed  a  population  of  about  ten 
plants  in  Nualolo-Aina  Valley  during  a 
survey  of  the  Na  Pali  Coast  in  1979;  the 
plants  were  not  seen  during  a  follow-up 
survey  of  the  area  five  years  later,  and 
the  botanist  believes  that  the  species 
may  be  a  good  indicator  plant  for  the 
presence  of  grazing  animals  (C.  Com, 
pers.  comm.  1992).  The  Hawaii  Plant 
Conservation  Center  (HPCC)  accession 
data  also  identifies  the  activities  of  feral 
goats  to  be  a  major  threat  to  this 
species,  and  states  that,  on  one 
occasion,  30  goats  were  seen  in  the  area 
of  the  Polihale  population  of  W.  hobdyi 
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(HPCC  1991).  Based  on  meetings  with, 
and  information  provided  by  several 
botanists  in  Hawaii  in  )une  1989,  the 
Center  for  Plant  Conservation  (CPC)  has 
identified  W.  hobdyi  as  a  priority  B 
species,  which  means  that  it  could 
possibly  go  extinct  in  the  wild  within  the 
next  10  years.  The  Center  also  identified 
very  heavy  goat  predation  as  a  threat  to 
W.  hobdyi  (CPC  1990).  Nine  of  the 
letters  of  comment  or  oral  testimony 
given  at  the  public  hearing  address  the 
goat  problem;  all  contain  information 
that  indicates  that  goats  are  the  major 
threat  to  this  plant  For  example,  Gerald 
Carr,  a  botanist  at  the  University  of 
Hawaii  and  an  authority  on  the  genus, 
states  in  his  letter  of  comment  that  he 
has  visited  the  Polihale  population  of 
the  dwarf  iliau  on  a  number  of  occasions 
and  has  noted  damage  to  the  dwarf  iliau 
from  goats  grazing  at  the  site.  He  stated 
that  during  a  visit  to  the  population  on 
Kaaweiki  Ridge  in  1985,  virtually  every 
plant  he  saw  of  the  dwarf  iliau  was 
severely  damaged  by  goat  grazing. 
Marjorie  Ziegler  of  the  Sierra  Club  Legal 
Defense  Fund,  Inc.,  identified  goat 
browsing  as  a  major  threat  to  the 
species  in  her  letter  of  comment  and 
noted  that  goat  activity  in  some  portions 
of  the  plant’s  habitat  has  increased 
because  of  a  recent  3-year  period  of 
closed  hunting  seasons  for  goats  on 
most  public  lands  on  Kauai.  Her  letter, 
along  with  several  others,  cited  the 
importance  of  goat  activities  other  than 
browsing  as  a  threat  to  the  species. 
Trampling  by  goats,  for  example, 
loosens  soil  and  rocks  causing  erosion 
of  the  habitat,  a  major  threat  to  this 
species.  These  activities  also  enhance 
the  encroachment  of  competing, 
naturalized  plants.  Plants  such  as 
molasses  grass  [Melinus  minutiflora] 
compete  with  Wilkesia  hobdyi  for 
space,  water,  and  nutrients,  and  are  a 
potential  fire  hazard. 

Issue  3:  State  regulations:  Concern 
was  expressed  by  three  individuals 
during  their  testimony  that  state 
regulations  might  make  the  propagation 
or  cultivation  of  Wilkesia  more  difficult 
if  it  were  listed  as  endangered.  State 
regulations  prohibit  possessing 
endangered  plants  or  collecting  their 
propagules.  Permits  to  collect  or  possess 
endangered  plants  may  be  issued  by  the 
state  to  enhance  the  propagation  or 
survival  of  the  species,  but  it  is  difficult 
and  burdensome  to  obtain  these  permits. 

Service  Response:  Hawaii 
Administration  Rules  13-124-4(a)  allows 
for  "Permits  to  *  *  *  possess  *  *  *  any 
endangered  or  threatened  species  of 
wildlife  or  plants”  to  be  issued  ”to 
enhance  the  propagation  or  survival  of 
the  species.”  If  it  is  felt  that  the  State 


permit  requirements  are  so  stringent  as 
to  be  detrimental  to  the  propagation  or 
survival  of  the  species,  dien  perhaps  the 
State  may  need  to  reassess  its  policy 
and  consider  amending  it  The  Service 
believes  that  existing  State  policies 
should  not  delay  nor  prevent  the 
protection  that  listing  would  convey. 

Issue  4:  Two  responders  encouraged 
the  Service  to  designate  critical  habitat 
for  the  species. 

Service  Response:  As  discussed  in  the 
"Critical  Habitat"  section  of  this  rule, 
critical  habitat  is  not  being  designated 
at  this  time  as  such  a  determination 
would  result  in  no  known  benefit  and 
may  be  detrimental  to  the  species.  The 
publication  of  descriptions  and  maps 
required  when  critical  habitat  is 
designated  would  increase  the  degree  of 
threats  to  this  plant  from  take  or 
vandalism  and,  therefore,  could 
contribute  to  its  decline  and  increase 
enforcement  problems.  The  listing  of  a 
species  as  endangered  publicizes  the 
rarity  of  the  plant  and,  thus,  can  make  it 
more  desirable  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants. 
Although  only  a  few  plants  are 
accessible  to  humans  because  of  the 
ruggedness  of  the  terrain,  human 
activity  at  the  edges  of  the  cliffs  could 
dislodge  rocks  or  soil  which  could 
damage  the  plants  below. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Wilkesia  hobdyi  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the  Act 
(16  U.S.C.  1533)  and  regulations  (50  CFR 
part  424)j)romulgated  to  implement  the 
listing  provisions  of  the  Act  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1).  The 
five  factors  and  their  application  to 
Wilkesia  hobdyi  St.  John  (dwarf  iliau) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  habitat  of  Wilkesia  is  subject  to 
disturbance  by  feral  goats.  The  high, 
steep  ocean  cliffs  on  which  the  plant 
grows  have  always  been  subject  to 
erosion  by  wind  and  water.  However, 
the  activity  of  the  goats  on  the  narrow 
cliff  ledges,  which  has  resulted  in  the 
destruction  of  the  natural  vegetation, 
dislodged  stones,  and  loosened  the  soil 
has  accelerated  the  rate  of  erosion  and 
allowed  the  ingression  of  aggressive 
weedy  species  such  as  molasses  grass. 


This  non-native,  naturalized  vegetation 
competes  with  Wilkesia  for  space, 
water,  and  nutrients,  and  is  a  potential 
fire  hazard,  especially  during  the  dry 
season. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Not  known  to  be  a  factor. 

C.  Disease  or  Predation 

Browsing  by  feral  goats  probably  is 
the  greatest  present  threat  to  this 
species.  Large  herds  of  feral  goats 
inhabit  the  cliffs  upon  which  the  plants 
grow  and  are  responsible  for  much 
damage  both  through  their  predation  on 
the  plant  and  the  concomitant  habitat 
disturbance  which  favors  the 
introduction  and  spread  of  exotic 
vegetation,  and  an  increase  in  erosion. 
The  large  goat  herds  result  from  specific 
game  management  practices  aimed  at 
maintaining  high  goat  population  levels 
for  hunting. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Wilkesia  hobdyi  grows  within  the 
boundaries  of  the  State-owned  Puu  ka 
Pele  and  Na  Pali  Kona  Forest  Reserves, 
and  in  the  Hono  O  Na  Pali  Natural  Area 
Reserve.  State  regulations  prohibit  the 
removal,  destruction,  or  damage  of 
plants  found  on  these  State  lands. 
However,  these  regulations  are  difficult 
to  enforce  due  to  limited  personnel. 
Hawaii’s  Endangered  Species  Act  (HRS, 
sect.  195D-4(a))  states  that  “Any  species 
of  aquatic  life,  wildlife  or  land  plant  that 
has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
(Federal)  Endangered  Species  Act  shall 
be  deemed  to  be  an  endangered  species 
under  the  provisions  of  this  chapter 
*  *  *"  Further,  the  State  may  enter 
into  agreements  with  Federal  agencies 
to  administer  and  manage  any  area 
required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (sect. 
195D-5(c)).  Funds  for  these  activities 
could  be  made  available  under  section  6 
of  the  Federal  Act  (State  Cooperative 
Agreements).  Listing  of  this  plant 
therefore  reinforces  and  supplements 
the  protection  available  to  the  species 
under  State  law.  The  Federal  Act  also 
offers  additional  protection  to  the 
species,  because  it  is  a  violation  of  the 
Act  for  any  person  to  remove,  cut,  dig 
up,  damage,  or  destroy  an  endangered 
plant  in  an  area  not  under  Federal 
jurisdiction  in  knowing  violation  of  any 
State  law  or  regulation  or  in  the  course 
of  any  violation  of  a  State  criminal 
trespass  law. 
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E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

The  small  number  of  extant  plants, 
and  their  restricted  distribution  makes 
Wilkesia  hobdyi  more  vulnerable  to 
certain  threats.  A  single  man-caused  or 
natural  environmental  disturbance  could 
destroy  a  signiHcant  percentage  of  the 
known  individuals  or  populations  of  the 
species.  The  limited  gene  pool  and 
reduced  genetic  variability  resulting 
from  the  small  population  size  may 
result  in  depressed  reproductive  vigor, 
although  the  plant  appears  to  be 
adequately  reproducing  itself. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Wilkesia 
hobdyi  as  endangered.  Only  about  400 
individuals  remain  in  the  wild,  and 
these  face  threats  from  browsing  and 
habitat  degradation  by  feral  goats; 
erosion;  competition  from  encroaching 
naturalized,  non-native  plants;  and  the 
potential  threat  from  fires.  Because  this 
taxon  is  in  danger  of  extinction 
throughout  all  or  a  signihcant  portion  of 
its  range,  it  fits  the  definition  of 
endangered  as  defined  by  the  Act. 
Critical  habitat  is  not  being  designated 
for  this  species  for  reasons  discussed  in 
the  "Critical  Habitat"  section  of  this 
rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  for 
Wilkesia  hobdyi  is  not  presently 
prudent.  Such  a  determination  would 
result  in  no  known  benefit  and  may  be 
detrimental  to  the  species.  All 
production  are  on  State  land,  and,  due  to 
the  cliff  terrain  on  which  it  grows,  all 
but  a  few  individual  plants  are 
inaccessible  to  man.  The  State  has  been 
notified  of  the  location  and  importance 
of  protecting  this  species*  habitat.  The 
publication  of  description  and  maps 
required  when  critical  habitat  is 
designated  would  increase  the  degree  of 
threats  to  this  plant  from  take  or 
vandalism  and,  therefore,  could 
contribute  to  its  decline  and  increase 
enforcement  problems.  The  listing  of  a 
species  as  endangered  publicizes  the 
rarity  of  the  plant  and,  thus,  can  make  it 
more  desirable  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants. 
Although  only  a  few  plants  are 


accessible  to  humans  because  of  the 
ruggedness  of  the  terrain,  human 
activity  at  the  edges  of  the  clifis  could 
dislodge  rocks  or  soil  which  could 
damage  the  plants  below.  Protection  of 
this  species’  habitat  will  be  addressed 
through  the  recovery  process.  Therefore, 
the  Service  finds  that  designation  of 
critical  habitat  for  Wilkesia  hobdyi  is 
not  prudent  at  this  time,  because  such 
designation  would  increase  the  degree 
of  threat  from  vandalism,  collecting,  or 
other  human  activities  and  because  it  is 
unlikely  to  aid  in  the  conservation  of 
this  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States,  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below: 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened,  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codifii^  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 

If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  Federal  involvement  with 
Wilkesia  hobdyi  is  anticipated. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  for  endangered  plant  species 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plants.  With  respect  to 
Wilkesia  hobdyi  all  trade  prohibitions 
of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 


or  foreign  commerce  in  the  course  of  a 
commercial  activity:  sell  or  offer  for  sale 
this  species  in  interstate  or  foreign 
commerce;  or  to  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage  or  destroy 
listed  plants  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  It  is  anticipated  that  few, 
if  any,  trade  permits  would  ever  be 
sought  or  issued  because  the  species  is 
not  common  in  cultivation  nor  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  4401  North 
Fairfax  Drive,  room  432-ARLSQ, 
Arlington,  Virginia  22203-3507  (703/358- 
2104,  FAX  703/358-2281). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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Author 

The  primary  author  of  this  final  rule  is 
Eh-.  Derral  R.  Herbst,  U.S.  Fish  and 
Wildlife  Service.  Pacific  Islands  O^ice, 
300  Ala  Moana  Boulevard,  room  6307, 
P.O.  Box  50167,  Honolulu,  Hawaii  96850 
(808/541-2749  or  FTS  551-2749). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  RepoHing  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17— [AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 


Regulations,  is  hereby  amended  as  set 
forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407: 16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Public  Law 
99-625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  adding  the 
following,  in  alphabetical  order  under 
the  family  Asteraceae,  to  the  List  of 
Endangered  and  Threatened  Plants: 

♦ 

§  17.12  Endangered  and  threatened 
plants. 

*  «  *  *  « 

(h)  *  *  * 


Scientific  name 

Speciet 

Common  name 

—  Historic  range 

Status 

Wrien  listed 

Critical 

habttal 

Special 

rules 

Asteraceae— Aster  famity: 

IIRA  (Ht) 

...  E 

473 

NA 

NAt22 

Dated:  June  2, 1992. 

Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 

[FR  Doc.  92-14228  Piled  6-19-92;  8:45  am] 
BIU.INQ  CODE  4310-65-M 

50  CFR  Part  17 

RIN  1018-ABS2 

Endangered  and  Threatened  wndHfe 
and  Plants;  Determination  of 
Endangered  Status  for  Marsiiea  viitosa 
Cihi’ihi) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  a  fern, 
Marsiiea  villosa  (’ihi’ihi),  to  be 
endangered  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
This  species  is  known  only  from  three 
small  populations,  two  located  on  the 
island  of  Oahu,  and  a  third  fi-om  the 
island  of  Molokai,  HawaiL  The  greatest 
immediate  threats  to  the  survival  of  this 
species  are  competition  from 
naturalized,  exotic  vegetation;  habitat 
degradation  by  off-road  vehicles,  and 
grazing  by  cattle.  This  rule  implements 
the  protection  and  recovery  provisions 
provided  by  the  Act  for  this  species. 
EFFECTIVE  DATE:  July  22, 1992. 


ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection,  by 
appointment  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  300  Ala  Moana  Boulevard,  room 
6307,  Honolulu,  Hawaii  96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Derral  R.  Herbst  at  the  above  address 
(808/541-2749  or  FTS  551-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

Marsiiea  villosa  was  first  collected  in 
Nuuanu  Valley,  Oahu,  in  1817,  by  Louis 
Charles  Adelbert  von  Chamisso,  the 
botanist  on  a  Russian  world  exploring 
expedition.  Chamisso’s  fern  collections 
were  studied  by  George  Kaulfuss  who 
recognized  the  Marsiiea  as  a  new 
species  and  named  it  Marsiiea  villosa 
because  of  its  hairy  leaves  (Kaulfuss 
1824).  The  type  specimen  was  deposited 
in  the  Herbarium  of  Higher  Plants  in 
Leningrad.  At  that  time  it  apparently 
was  widespread  on  Oahu,  and,  during 
the  early  to  middle  1900*8,  had  been 
collected  at  several  sites  including 
Barbers  Point,  Ewa,  Kaimuki,  and 
Makapuu,  all  on  the  southern  side  of  the 
island  (Bruegmann  1989).  Today,  only 
two  populations  are  known  from  Oahu. 
One  is  located  at  Koko  Head,  growing 
on  land  owned  by  the  City  and  County 
of  Honolulu.  The  other  is  on  the 
Lualualei  Naval  Reservation. 


On  the  island  of  Molokai,  Marsiiea 
was  first  collected  in  1928  at  Mokio 
(Degener  1936),  and  in  1948  at 
Moomomi.  It  was  last  seen  at  those 
sites,  along  with  another  population  in 
the  Ilio  Point  area,  during  the  mid  1970’s. 
Surveys  of  these  areas  during  1984  failed 
to  find  the  plant  In  1989,  a  small 
population  was  discovered  on  privately 
owned  land  near  Laau  Point  the 
southwestern  tip  of  the  island  (Winona 
Char,  botanical  consultant,  in  litL,  1989). 
Marsiiea  was  collected  on  the  eastern 
side  of  the  island  of  Niihau,  at  Loe  Lake 
in  1949.  The  fern  was  not  found  during  a 
1984  survey.  This  area  is  currently  used 
for  cattle  grazing. 

The  three  remaining  populations  at 
Koko  head  and  the  Lualualei  Naval 
Reservation  on  the  island  of  Oahu,  and 
near  Laau  on  Molokai  are  small  and 
isolated  from  each  other.  The  largest  site 
is  in  the  Lualualei  Valley  on  the  Naval 
Reservation  where  clumps  of  this  plant 
are  scattered  among  kiawe  trees 
[Prosopis  pallida),  in  an  area  of 
approximately  6  acres.  The  Koko  Head 
population  covers  about  0.5  acres,  but 
comprises  the  largest  number  of 
individual  plants.  The  population  on 
Molokai  measures  rou^ly  7  feet  by  25 
feet  The  fern's  habitat  is  dynamic, 
however,  and  may  shrink  or  swell  from 
year  to  year  depending  upon  rainfall 
and  other  factors. 
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Mars  ilea  villosa  is  an  aquatic  to 
semiaquatic  fem  that  grows  in  small 
shallow  depressions  on  level  or  gently 
sloping  terrain.  Marsilea  villosa 
requires  periodic  flooding  to  complete 
its  life  cycle.  The  spore  cases  normally 
are  produced  as  the  habitat  begins  to 
dry  up  and  do  not  ripen  unless  the  plant 
is  drought-stressed  (Bruegmann  1986). 
When  sufflcient  water  is  present,  the 
plant  reproduces  vegetatively  with 
young  plants  being  produced  on 
creeping  rhizomes. 

Similar  in  appearance  to  a  four-leaved 
clover,  it  is  5-25  centimeters  (2-10 
inches)  tall  with  four  leaflets  at  the  tip  of 
the  stem.  The  leaves  arise  in  pairs,  and, 
when  fertile,  each  bears  a  small,  hard 
spore  case  on  a  short  stalk  at  its  base. 

All  parts  of  the  plant  may  be  covered 
with  rust-colored  hairs  (Bruegmann 
1989,  St.  John  1981).  Marsilea  villosa  is 
the  only  member  of  the  genus  native  to 
Hawaii  and  is  closely  related  to  M. 
vestita  of  the  western  coast  of  the 
United  States  (Forbes  1920,  Christensen 
1925,  Johnson  1986). 

The  greatest  immediate  threats  to  the 
survival  of  this  species  are  the 
encroachment  and  competition  from 
naturalized,  exotic  plants,  and  the 
disturbance  of  areas  where  the  plant 
grows  by  off-road  vehicles  or  by  grazing 
cattle.  The  extremely  small  number  and 
size  of  the  populations  and  their 
restricted  distribution  makes  the  species 
more  vulnerable  to  stochastic  events. 

Federal  action  on  this  plant  began  as 
a  result  of  section  12  of  the  Act,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9. 
1975.  In  that  document,  Marsilea  villosa 
was  considered  endangered.  On  July  1, 
1975,  the  Service  published  a  notice  in 
the  Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  Smithsonian  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act, 
and  giving  notice  of  its  intention  to 
review  the  status  of  the  plant  taxa 
named  therein.  As  a  result  of  that 
review,  on  June  16, 1976,  the  Service 
published  a  proposed  rule  in  the  Federal 
Register  (41  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species,  including  Marsilea  villosa,  to 
be  endangered  species  pursuant  to 
section  4  of  the  Act.  The  list  of  1,700 
plant  taxa  was  assembled  on  the  basis 
of  comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 


51  and  the  July  1, 1975,  Federal  Register 
publication. 

General  comments  received  in 
relation  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978  Federal 
Register  publication  (43  FR  17909).  In 
.1978,  amendments  to  the  Act  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  proposals  already  over  2  years 
old.  On  December  10, 1979,  the  Service 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  along  with 
four  other  proposals  that  had  expired. 
The  Service  published  an  updated  notice 
of  review  for  plants  on  December  15, 

1980  (45  FR,82479).  September  27. 1985 
(50  FR  39525),  and  February  21, 1990  (55 
FR  6183);  Marsilea  villosa  was  included 
as  a  Category  1  candidate  on  all  three 
lists,  indicating  that  the  Service  had 
substantial  information  on  biological 
vulnerability  and  threats  to  support 
preparation  of  a  listing  proposal. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1)  of 
the  1982  amendments  further  requires  all 
petitions  pending  on  October  1, 1982,  be 
treated  as  having  been  newly  submitted 
on  that  date.  The  latter  was  the  case  for 
Marsilea  villosa  because  the  Service 
had  accepted  the  1975  Smithsonian 
report  as  a  petition.  On  October  13, 1983, 
the  Service  found  that  the  petitioned 
listing  of  this  plant  was  warranted,  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act;  notiflcation  of 
this  finding  was  published  in  the  Federal 
Register  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985, 1986, 1987, 1988, 1989,  and 
1990.  On  February  15, 1991,  the  ^rvice 
published  in  the  Federal  Register  (56  FR 
6349)  a  proposal  to  list  Marsilea  villosa 
as  endangered.  This  proposal  was  based 
primarily  on  information  supplied  by  a 
status  report  and  master’s  thesis  by 
Marie  Bruegmann,  and  observations  by 
botanists.  The  Service  now  determines 
Marsilea  villosa  to  be  endangered  with 
the  publication  of  this  rule. 

Summary  of  Comments  and 
Reconunendations 

In  the  February  15, 1991  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
relevant  to  a  final  decision  on  listing. 
The  public  comment  period  ended  on 
April  16. 1991.  Appropriate  State 


agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  A 
newspaper  notice  inviting  general  public 
comment  was  published  in  the  "Maui 
News"  on  February  28. 1991,  and  in  "The 
Honolulu  Advertiser"  on  March  2, 1991. 
Two  letters  of  comment  were  received, 
one  from  the  Department  of  the  Navy, 
the  other  from  the  State  Executive 
Chambers;  both  offered  information 
which  has  been  incorporated  into  this 
final  rule,  but  neither  stated  support  for 
nor  opposition  to  the  listing  of  this 
species. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Marsilea  villosa  should  be 
classified  as  an  endangered  species. 
Procedures  found  at  section  4  of  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Acts  were 
followed.  A  species  may  be  determined 
to  be  an  endangered  or  threatened 
species  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1)  of 
the  Act.  The  five  factors  and  their 
application  to  Marsilea  villosa  Kaulf. 
(’ihi’ihi)  are  as  follows: 

A,  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Shading  and  competition  for  water  by 
naturalized,  exotic  plants  probably  are 
the  two  greatest  threats  affecting  fliis 
species.  This  threat  from  encroaching, 
competing  exotic  species  affects  all  the 
known  populations  of  the  plant. 

Several  activities  promote  this 
invasion  by  alien  plant  species.  For 
example,  the  Koko  Head  population  has 
been  damaged  by  off-road  vehicles 
which  illegally  enter  the  area;  off-road 
vehicles  not  only  damage  or  destroy 
plants,  but  also  disturb  the  soil 
promoting  the  ingression  of  competing 
exotic  vegetation.  While  this  population 
has  been  partially  fenced  through  a 
management  agreement  between  the 
City  and  County  and  The  Nature 
Conservancy  of  Hawaii,  the  threat  of 
damage  from  vehicles  remains. 

Some  of  the  sites  that  once  supported 
this  plant  have  been  heavily  grazed  by 
cattle.  The  Lualualei  population  grows 
in  an  area  leased  to  private  concerns  for 
cattle  pastureland.  Grazing  and 
trampling  by  cattle  damage  or  destroy 
plants  and  allow  intrusion  by  exotic 
vegetation;  cattle  also  carry  seeds  of 
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exotic  species  into  the  area.  However, 
certain  benefits  to  the  Lualualei 
population  may  be  derived  from  the 
presence  of  the  cattle,  as  their  grazing 
on  the  exotic  vegetation  in  some 
respects  helps  to  control  it,  and  their 
trampling  develops  potholes  that  may 
increase  the  fern’s  habitat.  The 
Lualualei  Naval  Reservation  is  wetter 
than  the  western  sides  of  Niihau  and 
Molokai,  thus  alien  plants  are  favored  at 
this  site.  On  Molokai  and  Niihau.  where 
exotic  vegetation  in  the  temporary 
ponds  is  less  abundant,  the  benefit  that 
the  fern  would  gain  from  the  removal  of 
competing  alien  plants  or  development 
of  additional  potholes  resulting  from 
grazing  would  not  outweigh  the  loss  of 
fern  from  trampling. 

Although  not  documented,  the 
Molokai  population  probably  is 
adversely  affected  by  the  axis  deer 
which  are  known  to  browse  in  the  area. 
Axis  deer  foot  prints  have  been  seen  in 
the  mud  at  this  site.  Cattle  graze  nearby, 
but  apparently  not  on  the  site. 

Many  of  the  sites  that  once  supported 
the  fern  now  contain  sugar  cane  fields, 
industrial  parks,  housing  developments, 
and  pastures.  The  population  at  Barbers 
Point  has  been  replaced  by  an  industrial 
park  and  sugar  cane  fields;  urban  and 
resort  developments  also  are  proposed 
for  the  area.  The  Molokai  site  is  part  of 
a  large,  privately  owned  parcel  that  may 
be  considered  for  future  development. 
The  species  was  once  widespread  and 
could  be  discovered  at  additional  sites 
that  could  potentially  be  threatened  by 
urbanization. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Not  known  to  be  a  factor,  but  a  small 
number  of  plants  have  been 
transplanted  into  private  gardens, 
aquaria,  or  fish  ponds,  and  specimens 
occasionally  are  collected  for  herbaria. 
The  species  is  attractive  and  could  be 
sought  by  collectors  of  aquatic  plants  or 
rare  plants.  Unrestricted  collecting  for 
scientific  or  horticultural  purposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity,  and 
would  seriously  impact  the  species. 
Disturbance  to  the  area  by  trampling 
would  promote  greater  ingress  by 
competing  exotic  species. 

C.  Disease  or  Predation 

Not  known  to  be  applicable. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

At  the  present  time,  no  State  laws  or 
existing  regulatory  mechanisms  protect 
Marsilea  villosa  or  prevent  its  further 


decline.  However,  Federal  listing 
automatically  invokes  listing  under 
Hawaii  State  law,  which  prohibits 
taking  and  encourages  conservation  by 
State  government  agencies.  Hawaii's 
Endangered  Species  Act  (HRS.  sect. 
195D-4(a))  states,  "Any  species  of 
wildlife  or  plant  that  has  been 
determined  to  be  an  endangered  species 
pursuant  to  the  (Federal)  Endangered 
Species  Act  shall  be  deemed  to  be  an 
endangered  species  under  the  provisions 
of  this  chapter  *  *  *  ."  Further,  the  State 
may  enter  into  agreements  with  Federal 
agencies  to  administer  and  manage  any 
area  required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (sect. 
195D-5(c)).  Funds  for  these  activities 
could  be  made  available  under  section  6 
of  the  Act  (State  Cooperative 
Agreements).  Listing  of  this  plant 
therefore  reinforces  and  supplements 
the  protection  available  to  the  species 
under  State  law.  The  Federal  Act  also 
offers  additional  protection  to  the 
species,  because  it  is  a  violation  of  the 
Act  for  any  person  to  remove,  cut,  dig 
up,  damage,  or  destroy  an  endangered 
plant  in  an  area  not  under  Federal 
jurisdiction  in  knowing  violation  of  any 
State  law  or  regulation  or  in  the  course 
of  any  violation  of  a  State  criminal 
trespass  law.  It  is  also  a  Federal  offense 
to  remove  and  reduce  to  possession  the 
plant  from  any  area  under  Federal 
jurisdiction,  or  to  maliciously  damage  or 
destroy  the  plant  in  any  such  area. 
Listing  under  the  Act  will  augment  State 
and  private  conservation  measures  for 
this  species  by  providing  for  habitat 
protection  through  section  7  and 
recovery  planning. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  small  number  of  populations  and 
of  individual  plants  makes  the  species 
more  vulnerable  to  certain  threats  such 
as  stochastic  events.  A  single  man- 
caused  or  natural  environmental 
disturbance  could  destroy  a  significant 
percentage  of  the  individuals  of  this 
species.  The  Koko  Head  population  has 
suffered  localized  damage  from 
campfires,  and  fire  remains  a  potential 
threat. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Marsilea 
villosa  as  endangered.  The  three 
remaining  populations  face  threats  from 
the  encroachment  and  competition  from 
exotic  species  of  plants,  damage  from 
off-road  vehicles,  and  grazing  and 


trampling  by  domestic  cattle. 
Urbanization  and  fires  remain  as 
potential  threats.  Because  this  species  is 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  its  range,  it  fits 
the  definition  of  endangered  as  defined 
in  the  Act.  Critical  habitat  is  not  being 
designated  for  this  plant  for  the  reasons 
discussed  in  the  “Critical  Habitat" 
section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
presently  prudent  for  this  species.  Such 
a  determination  would  result  in  no 
known  benefit  to  the  species.  Two  of  the 
three  known  populations  grow  on  City 
and  County  or  Federal  land:  government 
agencies  and  the  private  land  owner  can 
be  alerted  to  the  presence  of  the  plant 
without  the  publication  of  critical 
habitat  descriptions  and  maps.  The 
publication  of  descriptions  and  maps 
required  when  critical  habitat  is 
designated  would  highlight  the  last 
known  sites  for  this  species  and  may 
result  in  increased  threats  of  vandalism 
or  take.  As  noted  under  factor  "B,” 
Marsilea  villosa  is  an  attractive  plant 
and  live  specimens  would  be  of  interest 
to  researchers,  curiosity  seekers,  or 
collectors  of  rare  or  aquatic  plants.  All 
involved  parties  and  the  landowners 
have  been  notified  of  the  general 
location  and  importance  of  protecting 
the  habitat  of  this  species.  I^otection  of 
the  habitat  will  be  addressed  through 
the  recovery  process  and  through  the 
section  7  consultation  process. 

Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for 
Marsilea  villosa  is  not  prudent  at  this 
time,  because  such  designation  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  this  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal.  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
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State  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(aj  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 

If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  One  of  the  populations  of 
Mars  ilea  is  located  on  the  Lualualei 
Naval  Reservation  in  an  area  presently 
leased  as  pasture.  The  Department  of 
the  Navy  will  need  to  consult  with  the 
Service  regarding  this  activity. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 17.62, 
and  17.63  for  endangered  plant  species 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  ail 
endangered  plants.  With  respect  to 
Marsilea  viflosa  all  trade  prohibitions  of 
section  9(a)(2)  of  the  Act,  implemented 
by  50  CFR  17.61  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export; 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity;  sell  or  offer  for  sale  this  species 
in  interstate  or  foreign  commerce:  or  to 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction:  maliciously  damage  or 
destroy  any  such  species  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut,  dig  up,  damage  or  destroy  listed 
plants  on  any  other  area  in  knowing 


violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  imder  certain 
circumstances.  It  is  anticipated  that  few 
trade  permits  would  ever  be  sought  or 
issued  because  the  species  is  not 
common  in  cultivation  or  in  the  wild. 

Section  9(a)(2)(B)  of  the  Act  as 
amended,  prohibits  the  removal  and 
reduction  to  possession  as  well  as  the 
malicious  damage  or  destruction  of 
endangered  plant  species  in  areas  under 
Federal  jurisdiction.  This  provision 
applies  to  the  population  of  Marsilea 
villosa  growing  in  the  Laulualei  Naval 
reservation. 

Requests  for  copies  of  the  regulations 
on  plants  and  inquiries  regarding  them 
may  be  addressed  to  the  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  room  432-ARLSQ,  Arlington, 
Virginia  22203-^507  (703/358-2104  or 
FTS  921-2232;  FAX  703/358-2281). 

National  Environmental  Policy  Act 

The  Pish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be  prepared 
in  connection  with  regulations  adopted 
pursuant  to  section  4(a}  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and  record¬ 
keeping  requirements,  and 
Transportation  Regulation  Promulgation. 

PART  17-{AMENDEO] 

Accordingly,  part  17,  subchapter  B  of 
chapter  L  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544: 16  U.S.C,  4201-4245:  Pub.  L  99- 
625, 100  Slat.  3500;  unless  otherwise  noted. 

2.  Amend  $  17.12(h)  by  adding  a  new 
family  “Marsileaceae-Pepperwort 
family,”  in  alphabetical  order,  to  the  List 
of  Endangered  and  Threatened  Plants: 

§  17.12  Endangered  and  tttreatened 
plants. 

«  *  •  4>  * 

(h)  *  *  * 
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,  Species 

Scientific  name  Common  name 

-  Historic  range 

Status 

When  listed 

Critical 

habitat 

Special 

rules 

'  Marsileaceae— Pepperwort  family: 

• 

• 

• 

• 

j  Marsilea  villosa .  ’Ihi’ihi . . . . . 

.  U  SA  (HI) . 

• 

...  E 

474 

NA 

NA 

Dated:  June  2. 1992. 

Bruce  Blanchard, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  92-14229  Filed  6-19-92;  8:45  am] 
BILLING  CODE  4310-S5-M 


